
HERNANDO COUNTY GOODS PURCHASE AGREEMENT 

22-A00129/TPR 

THIS PURCHASE AGREEMENT ("Agreement") is made as of this 12th day of July , 
2022("Effective Date" which is the same date as the last party to execute this Agreement) , by and 
between Hernando County, a political subdivision of the State of Florida ("County"), and 
Hach Company ("Contractor'') (individually, "Party," collectively, "Parties"). 

W I T N E S S E T H: WHEREAS the County is authorized to purchase goods based on pricing 
received by other governmental competitive solicitation processes which are made available 
to local public procurement units; and WHEREAS, Contractor represents that it has the ability 
to provide the goods as set forth in this Agreement. NOW, THEREFORE, in consideration of 
the above recitals, the mutual covenants , agreements, terms and conditions herein, and other 
good and valuable consideration, the receipt and sufficiency of which is hereby 
mutually acknowledged , the Parties agree as follows: 

1. The execution of this Agreement is unqualified , unconditional, and subject to and expressly 
limited by the Terms and Conditions hereon. County and the Contractor are not bound by 
additional provisions or provisions at variance herewith that may appear in the Contractor's 
quotation, acknowledgement in force, or any other communication from Contractor to or 
from County unless such provision is expressly set forth herein . 

2. ASSIGNMENT/SUBCONTRACTING - The Contractor must provide the Goods required by 
this Agreement. No assignment or subcontracting is allowed without prior written consent 
of the County. In the event of a corporate acquisition and/or merger, the Contractor must 
provide written notice to the County, within (30) business days of Contractor's notice of 
such action or upon the occurrence of said action , whichever occurs first. In that event, the 
County may terminate this Agreement in those instances in which a corporate acquisition 
and/or merger represents a conflict of interest or contrary to any local , state or federal laws. 

3. ORDERS- Within the term of this Agreement, County may place one or more orders for 
goods at the MSRP prices listed on the Hach Website www.Hach.com and apply discounts 
according to the discount schedule in exhibit A. 

4. DELIVERY/CLAIMS - Prices on the Schedule of Prices are F.O.B. Origin, and Freight is 
paid by and unloaded to location(s) within Hernando County. Actual delivery address(es) 
will be identified at time of order. Contractor will be responsible for making any and all 
claims against carriers for missing or damaged items. 

5. COMPENSATION - County will pay Contractor upon Contractor's delivery of, and County's 
acceptance of, the goods required herein, as specified . All payments will only be made 
based on invoices submitted in accordance with the Local Government Prompt Payment 
Act, Florida Statutes§§ 218.70, et. seq. 

6. TERM OF AGREEMENT - This Agreement is effective on the effective date and will 
continue in effect for a period of thirty-six (36) months. 

7. CATALOG PRICING AND DISCOUNTS- As of the execution day of this Goods 
Agreement, Hach Company will enter into a multi-year agreement with Hernando County, 
whereby Hach Company will provide certain electronic catalog hosting and management 
services to enable eligible County requisitioners to access a central online website to view 
and/or shop the goods and services available from current Hach Company product pricing, 
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as listed on the Hach Website www.Hach.com. Discounts, and additional terms and 
conditions of purchase hereunder (and in the event of any conflict between the two, the 
terms and conditions of this Agreeemnt will govern and control) , will be according to Exhibit 
A included in this document. The central online website is referred to as the Hach: Water 
Quality Testing and Analytical Instruments: https://www.hach.com/Hach Company will 
have visibility in the online ordering system, as the official page is maintained and updated 
by the vendor daily basis. 

8. INVOICING - Written invoice(s) must be submitted to : 

Hernando County Utilities Department 
15365 Cortez Boulevard 
Brooksville, FL 34613 

Each invoice must include, at a minimum, the Contractor's name, contact information and 
the Purchase Order number. 

9. NAME CHANGES - The Contractor is responsible for immediately notifying the County of 
any company name change, which would cause invoicing to change from the name used 
at the time of the original Agreement. 

10. COMPLIANCE WITH APPLICABLE LAWS - Contractor certifies that all of the products to 
be furnished hereunder will be manufactured or supplied by Contractor in accordance with 
all applicable provisions of State, Local and Federal laws, as of the date that the goods are 
supplied. 

11 . CHOICE OF LAW: The laws of the State of Florida apply to this Agreement and any and 
all purchases made hereunder. Contractors must comply with all local, state, and federal 
directives, orders and laws including , but not limited to, Equal Employment Opportunity 
(EEO), Minority Business Enterprise (MBE), and OSHA. 

12. INDEMNITY PROVISION - Contractor must indemnify, pay the costs of defense, including 
attorney's fees and hold harmless the County from all suits , actions or claims of any 
character brought on account of any injuries or damages received or sustained by any 
person , persons or property, by or from said Contractor or through the use of unacceptable 
materials in the construction or improvements; or by, or on account of, any act of omission, 
neglect or misconduct of the said Contractor, on account of any act or amounts recovered 
under the "Workers Compensation Law" or of any other laws, bylaws, ordinance, order of 
decrees, except only such injury or damage as was occasioned by the sole negligence of 
the County. The first ten dollars ($10.00) of compensation received by the Contractor 
represents specific consideration for this indemnification obligation. Any and all 
indemnification obligations imposed upon Contractor are limited to the extent of those 
damages proportionately caused by Contractor's breach of the Agreement, negligence, 
wrongful conduct, or violations of law. In no case is Contractor liable for any damages 
caused by negligence, misuse or misapplication of goods by others. 

13. LIMITATION ON LIABILITY - THE TOTAL LIABILITY OF CONTRACTOR AND ITS 
SUBSIDIARIES, AFFILIATES, EMPLOYEES, DIRECTORS, OFFICERS AND AGENTS 
ARISING OUT OF PERFORMANCE, NONPERFORMANCE, OR OBLIGATIONS IN 
CONNECTION WITH THE DESIGN, MANUFACTURE, SALE, DELIVERY, AND/OR USE 
OF GOODS AND/OR SERVICES IN NO CIRCUMSTANCE INCLUDES ANYLIQUIDATED, 
PENALTY, INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ANY KIND, NOR 
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EXCEED THREE HUNDRED THOUSAND DOLLARS($300,000.00) , EXCEPT ONLY IN 
THE CASE OF DAMAGES ARISING DUE TO CONTRACTOR'S WILLFUL 
MISCONDUCT. 

14. INDEPENDENT CONTRACTOR STATUS AND COMPLIANCE WITH THE IMMIGRATION 
REFORMAND CONTROL ACT OF 1986 - The Contractor is and will remain an 
independent contractor and is neither agent, employee, partner, nor joint venture of the 
County. Contractor acknowledges that it is responsible for complying with the provisions of 
the Immigration Reform and Control Act of 1986 located at 8 U.S.C. 1324 et. seq. , and 
regulations thereto, as either may be amended from time to time. Failure to comply with the 
above provisions is considered a material breach and is grounds for immediate termination 
of the agreement, at the discretion of the County. 

15. NOTICES TO HERNANDO COUNTY - Any notices or inquiries relative to Purchase Order 
should be directed to : 

Hernando County Utilities Department 
15365 Cortez Boulevard 
Brooksville, FL 34613 

16. INSPECTION - In County's sole discretion, goods rejected due to inferior quality or 
workmanship will be returned to Contractor at Contractor's expense and are not to be 
replaced except upon receipt of written instructions from County. 

17. MATERIAL QUALITY - All goods and materials purchased and delivered pursuant to this 
Agreement will be of first quality and not damaged and/or factory seconds. 

18. MATERIAL SAFETY DATA - In accordance with OSHA Hazardous Communications 
Standards, it is the Contractor seller's duty to advise if a product is a toxic substance and 
to provide a Material Safety Data Sheet at time of delivery. 

19. NON-EXCLUSIVE AGREEMENT - Award of this Agreement imposes no obligation on the 
County to utilize the Contractor for all goods of this type, which may develop during the 
agreement period . This is not an exclusive agreement. County specifically reserves the 
right to concurrently contract for similar goods if it deems such action to be in the County's 
best interest. In the case of multiple-term agreements, this provision applies separately to 
each term. 

20. PURCHASE ORDER NUMBER - Each order will contain the Purchase Order Number 
applicable to this Agreement, and such Purchase Order Number must appear on all 
packing slips, invoices and all correspondence relating to the Order. County will not be 
responsible for goods delivered without a Purchase Order Number. 

21 . REMEDIES - County and Contractor will have all remedies afforded by applicable law. 

22 . RIGHT TO AUDIT - The Contractor must retain records relating to this agreement for a 
period of at least three (3) years after final payment is made. All records must be kept in 
such a way as will permit their inspection pursuant to Chapter 119, Florida Statutes. In 
addition , County reserves the right to audit such records pursuant to Hernando County 
Code, §2-1760). 
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23. SEVERABILITY - If any section, subsection, sentence, clause, phrase, or portion of this 
Agreement is for any reason held invalid or unconstitutional by any court of competent 
Jurisdiction, such portion must be deemed separate, distinct, and independent provision, 
and such holding will not affect the validity of the remaining portion thereof. 

24. TAX EXEMPTION - County is immune from taxation . The Florida State Sales Tax 
Exemption Number for Hernando County is 85-8012556945(-8. 

25. TAXES- Payments to County are subject to applicable Florida taxes. 

26. TERMINATION - Either party reserves the right to terminate this agreement, without cause 
by giving thirty (30) days prior written notice to the other party of the intention to terminate 
or with cause if at any time the Contractor fails to fulfill or abide by any of the terms or 
conditions specified. Failure of a party to comply with any of the provisions of this 
Agreement is considered a material breach of Agreement and is cause for immediate 
termination of the Agreement at the sole discretion of the other party. 

27. VARIATION IN QUANTITY - County assumes no liability for goods or materials produced , 
processed or shipped in excess of the amounts ordered pursuant to the terms of this 
Agreement. 

28. WARRANTY- Notwithstanding anything to the contrary set forth herein , Supplier warrants 
to Customer that each of the goods sold hereunder conforms to its written warranty set 
forth in its user manual in effect on the date of purchase, or, if there is no express warranty 
therein , that each of such goods will be free from defects in material and workmanship and 
will conform to the manufacturer's quoted specifications for twelve (12) months from 
delivery. Warranties do not extend to consumable items such as, without limitation, 
reagents, batteries, mercury cells, and light bulbs. Contractor warrants that it will perform 
all services in accordance with its standard practices and that such services will be free 
from defects in workmanship for a period of ninety (90) days from their date of performance. 
If Contractor breaches this warranty and the County notifies Contractor of such breach 
within 30 days of the end of the applicable warranty period , Contractor will , at its option, 
either replace or repair the nonconforming goods, or re-perform any nonconforming 
services, or refund the amounts paid by County to Contractor for the nonconforming goods 
and/or services. THIS IS THE EXCLUSIVE REMEDY FOR ANY BREACH OF 
WARRANTY. CONTRACTOR EXPRESSLY DISCLAIMS ANY REMEDIES OF "COVER" 
AND ANY WARRANTIES IMPLIED BY LAW, INCLUDING BUT NOT LIMITED TO ANY 
WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. All 
product warranties and guarantees set forth herein shall only be enforceable if (a) all 
equipment is properly installed , inspected regularly and is in good working order, (b)all 
operations are consistent with Contractor/Supplier recommendations, (c) operating 
conditions at the County site have not materially changed and remain within anticipated 
specifications, and (d) no reasonably unforeseeable circumstances exist or arise. 

IN WITNESS WHEREOF, the parties hereto have caused th is instrument to be executed on the day 
and year as written. 
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Hernando 
County By: 

Steve Champion 
Print Name 

Chairman, Hernando County 
Board of County Commissioners 

Title 

July 12, 2022 
Date 

Approved As To Form 
And Legal Sufficiency 

By // ~~ A~~ 
County Attorney's Office 
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Hach 

Company By: 

Mary Baird 
Print Name 

Director, Global Sales & Projects Enablement 

Title 

7/5/2022 

Date 



Exhibit A 

Hach Product Segment Discount off 
Current List 

Hach Process Instruments (Incl. Probes, Electrodes, Sensors, Analyzers) 3% 

Hach Chemistries, Reagents, Solutions, & Consumables for process and lab 3% 

Hach Laboratory Instruments, test kits, and handheld meters 3% 

Hach Lab Resale & Micro product lines 3% 

Hach Sigma Samplers and accessories. Always contact local sales manager for 3% 

sampler quotes 

Hach EZ Series instruments (Applitek) 3% 

Hach EZ Series Chemistries (*Except for some series which are only 3rd Party 3% 

chem) 

Hach Biotector (TOC I TN I TP) analyzer for drinking or wastewater 3% 

applications 

Biotector TOC Instruments (includes Documentation, Hardware & Software) 3% 

Hach Service Parts and Repairs 0% 
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Terms & Conditions of Sale for Hach Company Products and 
Services 

This document sets forth the Terms & Conditions of Sale for goods manufactured and/or supplied, and 

services provided, by Hach Company of Loveland, Colorado ("Hach ") and so ld to the original purchaser thereof 

("Buyer"). Unless o therwise spec ifically stated herein, the term " Hach" includes only Hach Company and none 

of its affiliates. Unless otherwise specifically stated in a previous ly executed written purchase agreement 

signed by authorized representatives o f Hach and Buyer, these Terms & Conditions of Sale establish the 

rights , obligations and remedies of Hach and Buyer which apply to this offer and any resulting order or 

contract for the sale of Hach's goods and/or services ("Products"). 

1. APPLICABLE TERMS & CONDITIONS: 

These Terms & Conditions o f Sale are contained directly and/or by reference in Hach's offer, order 

acknowledgment, and invoice documents. The first of the following acts constitutes an acceptance of 

Hach 's o ffer and not a counteroffer and crea tes a contract of sale ("Contract ") in accordance with 

these Terms & Conditions: (i) Buyer's issuance of a purchase order document against Hach' s o ffer; (ii) 

acknowledgement of Buyer's order by Hach; or (ii i) commencement of any performance by Hach 

pursuant to Buyer's order. Provisions contained in Buyer's purchase documents (including electronic 

commerce interfaces) tha t materially alter, add to or sub tract from the provisions of these Terms & 

Conditions of Sale are not a part o f the Contrac t. 

2. CANCELLATION: 

Buyer may cancel goods orders subject to fair charges for Hach's expenses including handling, 

inspection, restocking, freight and invoicing charges as applicable, provided that Buyer returns such 

goods to Hach at Buyer's expense within 30 days of delivery and in the same condition as received. 

Buyer may cancel service orders on ninety (90) day's prior written notice and refunds will be prorated 

based on the duration o f the service plan. Inspections and re-insta tement fees may apply upon 

cancellation or expiration of service programs. Seller may cancel all or part of any order prior to 

delivery without liability if the order includes any Products that Seller determines may not comply 

with export, safety, loca l certification, or other applicable compliance requirements. 

3, DELIVERY: 

Delivery will be accomplished FCA Hach 's facility located in Ames, Iowa or Loveland, Colorado, or 

Romeovi lle, Illinois, United States (lncoterms 2020). Legal title and risk of loss or damage pass to Buyer 

upon transfer to the first carrier. Hach will use commercially reasonable e fforts to deliver the Products 

ordered herein within the time specified on the face of this Contract or, if no time is specified, within 

Hach 's normal lead-time necessary for Hach to deliver the Products sold hereunder. Hach may at any 

time, in its sole discretion, without liability or penalty, make partial deliveries of Products to Buyer. Each 

delivery will constitute a separate sale, and Buyer shall pay for the units shipped whether such shipment 

is in whole or partial fulfillment of Contract. Upon prior agreement with Buyer and for an additional 
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charge, Hoch will deliver the Products on on expedited basis. Standard service delivery hours ore 8 om - 5 

pm Monday through Friday, excluding holidays. 

4. INSPECTION: 

Buyer will promptly inspect and accept any Products delivered pursuant to this Contract after receipt of 

such Products. In the event the Products do not conform to any applicable specifications, Buyer will 

promptly notify Hach of such nonconformance in writing. Hoc h will have a reasonable opportunity to 

repair or replace the nonconforming product at its option. Buyer will be deemed to have accepted any 

Products delivered hereunder and to hove waived any such nonconformonce in the event such a written 

notification is not received by Hach within thirty (30) days of delivery. 

5. PRICES & ORDER SIZES: 

All prices are in U.S. dollars and are based on delivery as stated above. The prices listed represent an 

estimate for the Products/Services based on the current price lists at the time of order. The actual 

amounts charged are determined on the date of actual delivery along with shipping and transportation 

charges according to the Hach Shipping and Transportation Policy. Additionally, Hoch is entitled to 

impose a temporary surcharge if the supply chain costs (e.g., material, labor and freight costs) 

significantly increased since entering into the Contract. Prices do not include any charges for services 

such as insurance; brokerage fees; soles, use, inventory or excise taxes; import or export duties; special 

financing fees; VAT, income or royalty taxes imposed outside the U.S.: consular fees; special permits or 

licenses; or other charges imposed upon the production, sale, distribution, or delivery of Products. Buyer 

will either pay any and all such charges or provide Hach with acceptable exemption certificates, which 

obligation survives performance under the Contract. Hach reserves the right to establish minimum order 

sizes and will advise Buyer accordingly. 

6. PAYMENTS: 

All payments must be mode in U.S. dollars. For Internet orders, the purchase price is due at the time and 

manner set forth at www.hach.com. Invoic es for all other orders ore due and payable NET 30 DAYS from 

date of the invoice without regard to delays for inspection or transportation, with payments to be mode 

by check to Hoch at the above address or by wire transfer to the account stated on the front of Hach's 

invoice, or for customers with no established credit, Hoch may require cash or credit cord payment in 

advance of delivery. In the event payments ore not made or not mode in a timely manner, Hach may, in 

addition to all other remedies provided at low, either: (a) dec lare Buyer's performance in breach and 

terminate this Contract for default; (b) withhold future shipments until delinquent payments are made; 

(c) deliver future shipments on a cash-with-order or cash-in-advance basis even ofter the delinquency is 

cured: (d) charge interest on the delinquency at a rate of 1-1 /2% per month or the maximum rate 

permitted by law, if lower, for each month or part thereof of delinquency in payment plus applicable 

storage charges and/or inventory carrying charges: (e) repossess the Products for which payment has not 

been made; (f) recover all costs of collection inc luding reasonable attorney's fees: or (g) combine any of 
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the above rights and remedies as is practicable and permitted by law. Buyer is prohibited from setting off 

any and all monies owed under this from any other sums, whether liquidated or not, that are or may be 

due Buyer, which arise out of a different transaction with Hach or any of its affiliates. Should Buyer's 

financial responsibility become unsatisfactory to Hach in its reasonable discretion, Hach may require cash 

payment or other security. If Buyer fails to meet these requirements, Hach may treat such failure as 

reasonable grounds for repudiation of this Contract, in which case reasonable cancellation charges shall 

be due Hach. Buyer grants Hach a security interest in the Products to secure payment in full, which 

payment releases the security interest but only if such payments could not be considered an avoidable 

transfer under the U.S. Bankruptcy Code or other applicable laws. Buyer's insolvency, bankruptcy, 

assignment for the benefit of creditors, or dissolution or termination of the existence of Buyer, constitutes 

a default under this Contract and affords Hach all the remedies of a secured party under the U.C.C., as 

well as the remedies stated above for late payment or non-payment. See 1120 for further wire transfer 

requirements. 

7. LIMITED WARRANTY: 

Hach warrants that Products sold hereunder will be free from defects in material and workmanship and 

will, when used in accordance with the manufacturer's operating and maintenance instructions, conform 

to any express written warranty pertaining to the specific goods purchased, which for most Hach 

instruments is for a period of twelve ( 12) months from delivery. Hach warrants that services furnished 

hereunder will be free from defects in workmanship for a period of ninety (90) days from the completion 

of the services. Parts provided by Hach in the performance of services may be new or refurbished parts 

functioning equivalent to new parts. Any non-functioning parts that are repaired by Hach shall become 

the property of Hach. No warranties are extended to consumable items such as, without limitation, 

reagents , batteries, mercury cells, and light bulbs. All other guarantees, warranties, conditions and 

representations, either express or implied, whether arising under any statute, law, commerc ial usage or 

otherwise, including implied warranties of merchantability and fitness for a particular purpose, are 

hereby excluded. The sole remedy for Products not meeting this Limited Warranty is replacement, credit 

or refund of the purchase price. This remedy will not be deemed to have failed of its essential purpose so 

long as Hach is willing to provide such replacement, credit or refund. 

8. INDEMNIFICATI O N : 

Indemnification applies to a party and to such party's successors-in-interest, assignees, affiliates, 

directors, officers, and employees ("Indemnified Parties" ). Hach is responsible for and will defend, 

indemnify and hold harmless the Buyer Indemnified Parties against all losses, claims, expenses or 

damages which may result from accident, injury, damage, or death due to Hach's breach of the Limited 

Warranty. Buyer is responsible for and will defend, indemnify and hold harmless the Hach Indemnified 

Parties against all losses, claims, expenses or damages which may result from accident, injury, damage, or 

death due to negligence, misuse or misapplication of any goods or services, violations of law, or the 

breach of any provision of this Contract by the Buyer, its affiliates, or those employed by, controlled by or 
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in privity with them . Buyer's workers ' compensation immunity, if any, does not preclude or limit its 

indemnifi cation obligations . 

9. PATENT PROTECTION: 

Subject to all limitations of liability provided herein, Hach will. with respect to any Products of Hach 's 

design or manufacture, indemnify Buyer from any and all damages and costs as finally determined by a 

court of competent jurisdiction in any suit for infringement of any U.S. patent (or European patent for 

Products that Hach sells to Buyer for end use in a member state o f the E.U.) that has issued as of the 

delivery date, solely by reason of the sale or normal use of any Products sold to Buyer hereunder and 

TERMS AND CONDITIONS OF SALE FOR HA CH® PRODUCTS v. 2018-08-14 2 from reasonable expenses 

incurred by Buyer in defense of such suit if Hach does not undertake the defense thereof, provided that 

Buyer promptly notifies Hach of such suit and offers Hach either (i) full and exclusive control of the 

defense of such suit when Products of Hach only are involved, or (ii) the right to participate in the defense 

of such suit when products other than those of Hach are also involved. Hach's warranty as to use patents 

only applies to infringement arising solely out of the inherent operation of the Products according to 

their applications as envisioned by Hach 's specifications. In case the Products are in such suit held to 

constitute infringement and the use of the Products is enjoined, Hach will , at its own expense and at its 

option, either procure for Buyer the right to continue using such Products or replace them with non­

infringing products, or modify them so they become non-infringing, or remove the Products and refund 

the purchase price (prorated for depreciation) and the transportation costs thereof. The foregoing states 

the entire liability of Hach for patent infringement by the Products . Further. to the same extent as set 

forth in Hach 's above obligation to Buyer, Buyer agrees to defend, indemnify and hold harmless Hach for 

patent infringement related to (x) any goods manufactured to the Buyer's design, (y) services provided in 

accordance with the Buyer's instructions, or (z) Hach's Products when used in combination with any 

other devices, parts or software not provided by Hach hereunder. 

10. TRADEMARKS AND OTHER LABELS: 

Buyer agrees not to remove or alter any indicia of manufacturing origin or patent numbers contained on 

or within the Products, including without limitation the serial numbers or trademarks on nameplates or 

cast, molded or machined components. 

11. SOFTWARE AND DATA. 

All licenses to Hach's separately provided software products are subject to the separate software license 

agreement(s) accompanying the software media and/or included as an Appendix to these Terms & 

Conditions of Sale. Except to the extent such express licenses conflict with the remainder of this 

paragraph, the following also applies relative to Hach 's software: Hach grants Buyer only a personal. non­

exclusive license to access and use the software provided by Hac h with Products purchased hereunder 

solely as necessary for Buyer to enjoy the benefit of the Products. A portion of the software may contain 

or consist o f open-source software, which Buyer may use under the terms and conditions of the specific 
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license under which the open-source software is distributed. Buyer agrees that it w ill be b ound by all 

such lic ense agreements. Tit le to software remains with the applicable licensor(s). In c onnection w ith 

Buyer's use o f Prod ucts, Hach may obtain, receive, or collect data or information, including data produced 

by the Produc ts. In such cases, Buyer grants Hach a non-exclusive, worldwide, roya lty- free, perp etual, 

non-revocable license to use, compile, distribute, display, store, process, reproduce, or c rea te deriva tive 

works o f such data, or to aggregate such data for use in an anonymous manner, solely to facilita te 

marketing, sales and R&D activities of Hach and its affilia tes. 

12. PROPRIETARY INFORMATION; PRIVACY: 

" Proprietary Information" means any in formation, technical data or know-how in whatever form, w hether 

documented, contained in machine readable or physica l components, mask works or artwork, or 

otherwise, which Hach considers proprietary, including but not lim ited to service and maintenance 

manuals. Buyer and its customers, employees and agents will keep confidential a ll such Proprietary 

Information obtained directly or indirectly from Hach and will not transfer or disclose it w ithout Hach's 

prior written consent, or use it for the manufacture, procurement, servicing or calibration o f Products or 

any similar products , or cause such products to be manufactured, serviced or calibrated by or procured 

from any other source, or reproduce or otherwise appropriate it. All such Proprie tary Informa tion remains 

Hach 's p roperty. No right or license is granted to Buyer or its customers, employees or agents, expressly 

or by implication, with respect to the Proprietary Information or any patent right or other proprie tary 

right of Hach, except for the limited use licenses implied by law. Hach will manage Customer's 

information and personal data in accordance with its Privacy Policy, located 

at http://www.hach.com/privacypolicy. 

13. C HANGES AND ADDITIO NA L C HARGES: 

Hach reserves the right to make design changes or improvements to any products of the same genera l 

class as Products being delivered hereunder without li ability or obligation to incorporate such changes or 

improvements to Products ordered by Buyer unless agreed upon in writing before the Products ' delivery 

date. Services which must be performed as a result of any of the following conditions are subject to 

additional charges for labor, travel and parts: (a) equipment alterations not authorized in writing by Hach; 

(b) damage resulting from improper use or handling, accident, neglect, power surge, or operation in an 

environment or manner in which the instrument is not designed to operate or is not in accordance with 

Hach 's operating manuals; (c) the use of parts or accessories not provided by Hach; (d) damage resu lting 

from acts of war, terrorism or nature; (e) services outside standard business hours; (f) site prework not 

complete per proposa l; or (g) any repairs required to ensure equipment meets manufacturer's 

specifications upon activation of a service agreement. 

14. SITE ACCESS/ PREPARATION / W OR KER SA FETY / 
ENVIRO NMENT AL COMPLIA NC E: 
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In connection with services provided by Hach, Buyer agrees to permit prompt access to equipment. 

Buyer assumes full responsibility to back-up or otherwise protect its data against loss, damage or 

destruction before services are performed. Buyer is the operator and in full control of its premises, 

including those areas where Hach employees or contractors are performing service, repair and 

maintenance activities. Buyer will ensure that all necessary measures are taken for safety and security of 

working conditions, sites and installations during the performance of services. Buyer is the generator o f 

any resulting wastes, including without limitation hazardous wastes. Buyer is solely responsible to 

arrange for the disposal of any wastes a t its own expense. Buyer will, at its own expense, provide Hach 

employees and contractors working on Buyer' s premises with all information and training required under 

applicable safety compliance regulations and Buyer 's policies. If the instrument to be serviced is in a 

Confined Space, as that term is defined under OSHA regulations, Buyer is solely responsible to make it 

available to be serviced in an unconfined space. Hach service technicians will not work in Confined 

Spaces. In the event that a Buyer requires Hach employees or contractors to attend safety or compliance 

training programs provided by Buyer, Buyer will pay Hach the standard hourly rate and expense 

reimbursement for such training attended. The attendance at or completion of such training does not 

create or expand any warranty or obligation of Hach and does not serve to alter, amend, limit or 

supersede any part of this Contract. 

15. LIMITATIONS ON USE: 

Buyer will not use any Products for any purpose other than those identified in Hach 's catalogs and 

literature as intended uses. Unless Hach has advised the Buyer in writing , in no event will Buyer use any 

Products in drugs, food additives, food or cosmetics. or medical applications for humans or animals . In no 

event will Buyer use in any application any Product that requires FDA 51 0(k) clearance unless and only to 

the extent the Product has such clearance. Buyer will not sell, transfer, export or re-export any Hach 

Products or technology for use in activities which invo lv e the design, development, production, use or 

stockpiling of nuclear, chemical or biological weapons or missiles, nor use Hach Products or technology in 

any facility which engages in activities relating to such weapons. Unless the "ship-to" address is in 

California, U.S.A ., the Products are not intended for sale in California and may lack markings required by 

California Proposition 65; accordingly, unless Buyer has ordered Products specifying a California ship-to 

address, Buyer will not se ll or deliver any Hach Products for use in California. Any warranty granted by 

Hac h is void if any goods covered by such warranty are used for any purpose not permitted hereunder. 

16. EXPORT AND IMPORT LICENSES AND COMPLIANCE WITH LAWS: 

Unless otherwise specified in this Contract, Buyer is responsible for obtaining any required export or 

import li c enses. Buyer will comply with all laws and regulations applicable to the installation or use of all 

Products, including applicable import and export control laws and regulations of the U.S ., E.U. and any 

other country having proper jurisdiction, and will obtain all necessary export licenses in connection with 

any subsequent export, re-export, transfer and use of all Products and technology delivered hereunder. 

Buyer will comply with all local, national, and other laws of all jurisdictions globally relating to anti-
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corruption, bribery, extortion, kickbacks, or similar matters which are applicable to Buyer's business 

activities in connection with this Contract, including but not limited to the U.S. Foreign Corrupt Practices 

Act of 1977, as amended (the "FCPA"). Buyer agrees that no payment of money or provision of anything of 

value will be offered, promised, paid or transferred, directly or indirectly, by any person or entity, to any 

government official, government employee, or employee of any company owned in part by a 

government, political party, political party officia l, or candidate for any government office or political party 

office to induce such organizations or persons to use their authority or influence to obtain or retain an 

improper business advantage for Buyer or for Hach, or which otherwise constitute or have the purpose or 

effect of public or commercial bribery, acceptance of or acquiescence in extortion, kickbacks or other 

unlawful or improper means of obtaining business or any improper advantage, with respect to any of 

Buyer's activities related to this Contract. Hach asks Buyer to "Speak Up!" if aware of any vio lation of law, 

regulation or our Standards of Conduct ("SOC") in relation to this Contract. See 

http://danaher.com/integritv-and-compliance and www.danaherintegritv.com for a copy of the SOC and 

for access to our Helpline portal. 

17. RELATIONSHIP OF PARTIES: 

Buyer is not an agent or representative of Hach and will not present itself as such under any 

circumstances unless and to the extent it has been formally screened by Hach 's compliance department 

and received a separate duly authorized letter from Hach setting forth the scope and limitations of such 

authorization. 

18. FORCE MAJEURE: 

Except for Buyer's payment obligations, neither party shall be liable for delays in performance, in whole or 

in part, or any loss, damage, cost or expense, resulting from causes beyond its reasonable control, such as 

acts of God, fire, strikes, epidemics, pandemics, embargos, acts of government or other civil or military 

authority, war, riots, delays in transportation, difficulties in obtaining labor, materials, manufacturing 

facilities or transportation, or other similar causes ("Force Majeure Event"). In such event, the party 

delayed shall promptly give notice to the other party. The party delayed shall use diligent efforts to end 

the failure or delay and ensure the effects of such Force Majeure Event ore minimized. 

The party affected by the delay may: (a) extend the time for performance for the duration of the Force 

Majeure Event, or (b) cancel all or any part of the unperformed part of this Contract without penalty and 

without being deemed in default or in breach thereof, if such Force Majeure Event lasts longer than 

ninety (90) days. 

If a Force Majeure Event affects Hach's ability to meet its obligations at the agreed upon pricing, or 

Hach's costs are otherwise increased as a result of such Force Majeure Event, Hach may increase pricing 

accordingly upon written notice to Buyer. 

19. NON-ASSIGNMENT AND WAIVER: 
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Buyer will not transfer or assign this Contract or any rights or interests hereunder without Hach 's prior 

written consent. Fa ilure of either party to insist upon strict performance of any provision of this Contract, 

or to exercise any right or privilege contained herein, or the waiver of any breach of the terms or 

condi tions of this Contract will not be construed as thereafter waiving any such terms, conditions, rights, 

or privileges, and the same will continue and remain in force and effect as if no waiver had occurred. 

20, FUNDS TRANSFERS (PAYMENTS): 

Buyer and Hach both recognize that there is a risk of banking fraud when individuals impersonating a 

business demand payment under new banking or mailing instructions. To avoid this risk, Buyer must 

verbally confirm any new or changed bank transfer or mailing instructions by calling Hach at + l -970-663-

1377 and speaking wi th Hach 's Credit Manager before mailing or transferring any monies using the new 

instructions. Both parties agree that they will not institute mailing or bank transfer instruction changes 

and require immediate payment under the new instructions but will instead provide a ten ( l 0) day grace 

period to verify any payment instruction changes before any new or outstanding payments are due using 

the new instructions. 

21. LIMITATION OF LIABILITY: 

None of the Hach Indemnified Parties will be liable to Buyer under any circumstances for any special, 

treble, incidental or consequential damages, including without limitation, damage to or loss of property 

other than for the Products purchased hereunder; damages incurred in installation, repair or 

replacement; lost profits , revenue or opportunity; loss of use; losses resulting from or related to downtime 

of the products or inaccurate measurements or reporting; the cost of substitute products; or claims of 

Buyer's customers for such damages, howsoever caused , and whether based on warranty, contract, 

and/or tort (including negligence, strict liability or otherwise). The total liability of the Hach Indemnified 

Parties arising out of the performance or nonperformance hereunder or Hach's obligations in connection 

with the design, manufacture, sale, delivery, and/or use of Products will in no c ircumstance exceed in the 

aggregate a sum equal to twice the amount actually paid to Hach for Products delivered hereunder. 

22, APPLICABLE LAW AND D ISP UTE RESOLUTION: 

The construction, interpretation and performance hereof and all transactions hereunder shall be 

governed by the laws of the State of Colorado, without regard to its principles or laws regarding conflicts 

of laws. If any provision of this Contract violates any Federal, State or local statutes or regulations of any 

countries having jurisdiction of this transaction, or is illegal for any reason, said provision shall be self­

deleting without affecting the validity of the remaining provisions. Unless otherwise specifica lly agreed 

upon in writing between Hach and Buyer, any dispute relating to this Contract which is not resolved by 

the parties shall be adjudic ated in order of preference by a court of competent jurisdiction (i) in the State 

of Colorado, U.S.A. if Buyer has minimum con ta c ts with Colorado and the U.S. , (ii) elsewhere in the U.S. if 

Buyer has minimum contacts with the U.S. but not Colorado, or (iii) in a neutral location if Buyer does not 

have minimum contacts with the United States. 
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23. ENTIRE AGREEMENT & MODIFICATION: 

These Terms & Conditions of Sale constitute the entire agreement between the parties and supersede 

any prior agreements or representations, whether oral or written. If any provision of these Terms & 

Conditions of Sale to any extent is declared invalid or unenforceable, the remainder of these Terms & 

Conditions of Sale will not be affected thereby and will continue to be valid and enforceable to the fullest 

extent permitted by law. No change to or modification of these Terms & Conditions shall be binding upon 

Hach unless in a written instrument specifically referencing that it is amending these Terms & Conditions 

o f Sale and signed by an authorized representative of Hach. Hach rejects any additional or inconsis tent 

Terms & Conditions of Sale offered by Buyer at any time, whether or not such terms or conditions 

materially alter the Terms & Conditions herein and irrespective of Hach's acceptance of Buyer's order for 

the described goods and services . 

24. APPENDICES: 

If checked, the following Appendices are attached hereto and incorporated by reference into these Terms 

& Conditions of Sale: 

CLAROS SOFTWARE AS A SERVICE SUBSCRIPTION 
AGREEMENT 

Particular Terms & Conditions for RTC Services 

I. If Buyer has ordered Real Time Control Services (RTC Services), the foll owing particular Terms & 

Conditions for RTC Services shall apply in addition to the Terms & Conditions for Sale of Hach Products . 

The terms and definitions of the Terms & Conditions for Sale of Hach Products shall apply. In case of any 

contradictions or inconsistencies, these Particular Terms & Conditions for RTC Services shall prevail. 

2. For RTC Services, Hach will remotely monitor Buyer's sensor equipment and RTC modules and review 

certain sensor and RTC data to provide Buyer w ith guidance on maintenance of the sensor equipment 

and RTC modules . 

3. Hach remote Services include: plant and RTC modules monitored remotely with active feedback on 

warnings and errors; quick support on Hach sensor equipment for technical defects or issues with remote 

troubleshooting from dedicated Hach Technical Support experts; access to on-going Hach Technical 

support for RTC solutions; preventive maintenance reminders; review and recommendations on likely 

adjustments of the RTC settings; software updates (when necessary); back-up of the system and Sensor 

Data storage. 

4. Remote connectivity is achieved via TeamViewer© or via CLAROS. 
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5. If Buyer has ordered CLAROS Services, the particular terms and conditions for CLAROS Services 

( https://www.hach.com/claros/terms) will apply ("CLAROS Terms") and are incorpora ted herein by 

reference and made part of the terms and conditions. 

6. Buyer agrees to permit Hach to connect to and to access the Buyer RTC system remotely to be able to 

deliver these Services. To the extent possible, if applicable, Hach shall notify Buyer in advance of any 

remote connection to the RTC system. 

7. Buyer Responsibilities 

7.1 Analytical Instrumentation: Selection o f the appropriate measurement technology, correct installation 

and appropriate operation and maintenance of the analytical instrumentation is critical to obtaining 

accurate measurement data. These tasks are solely the responsibility of Buyer. 

7.2 Connectivity to Internet: Remote access to and interaction with the RTC system requires the RTC 

modules to connect with the Hach Service department through the Internet. Connectivity to the internet 

is so lely the responsibility of Buyer. 

8. Under consideration of any limitation of liability set out in the Terms and conditions for Sale of Hac h 

Products, with regard to the RTC Services, Hach will in particular not assume any liability for any 

damages, claims, penalties or expenses resulting from or connection with ( 1) any failure in or for operation 

by Buyer of the facility, equipment or plant, (2) any operational results , (Sensor) data, values, indicators o f 

the facility, equipment or plant of the Buyer, (3) any faulty or incomplete integration concept (e.g. missing 

implementation of fallback levels in PLC programs processing RTC setpoints) of the RTC system into the 

Buyer's plant or equipment. (4) any unauthorized access of third parties regarding any Sensor Data, 

values, indicators or operation of the facility, equipment or plant of the Buyer. 

Special Terms and Conditions fo r Hach 's Pick & Ship™ 
Subscri p tion Ordering Program ("Pick & Ship" ) 

a t www.hach.com: 

If Buyer has subscribed to Hach's Pick & Ship Subscription Ordering Program, the following Special Terms 

and Conditions for Pick & Ship ("Terms for Pick & Ship") shall apply in addition to the General Terms and 

Conditions of Sale for Hach Company Products and Services ("General Terms and Conditions"). The terms and 

definitions of the General Terms and Conditions shall apply. In the event of any inconsistency or 

contradictions between the General Terms and Conditions or these Terms for Pick & Ship, these Terms for 

Pick & Ship shall prevail. 

l. Ordering process: 

Each order placed under Pick & Ship constitutes an offer by Buyer to purchase a Pick & Ship subscription 

product. If Buyer has subscribed for Pick & Ship products, products w il l be automatically delivered to 
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Buyer at the delivery frequency Buyer selected at the time Buyer subscribed, without any further action 

on Buyer's part. 

The p rices, taxes, availability and (shipping) charges of the Pick & Ship subscriptions and included 

Products may change as Buyer receives deliveries over time. Each Pick & Ship subscription order is 

subjec t to the applicable subscription and product details in the Hoch.com online store. 

Prior to the shipment o f each Pick & Ship subscription order, Buyer w ill receive a reminder via email 

spec ifying all details of the order and instructions on how to cancel or modify the order ("Order Reminder 

Email"). The prices listed in the online store, the Order Reminder email, the Order Confirmation email 

(email confirming the respective automatic order placement) and the Soles Order Acknowledgement 

emai l (email confirming receipt of respective automatic order placement) represent an estimate for the 

Products based on the current price lists at the time of order. At the time of actual shipment Buyer will 

receive a shipment confirmation email specifying all details of the order. 

The purchase contract for each Pick & Ship subscription product is concluded when the product is 

shipped to Buyer. Buyer's Pick & Ship subscription will continue and automatically create a new order 

according to Buyer's chosen delivery schedule, until Buyer cancels. Pick & Ship subscriptions ore limited 

to products showing the Pick & Ship subscription option in the Hoch.com online store. Subscriptions ore 

valid while supplies lost. 

2. Price, Payment: 

The total cost charged to Buyer's payment method for each Pick & Ship subscription order will be the 

cost of the product determined on the day of actual sh ipment along with shipping and transportation 

charges according to the Hoch Shipping and Transportation Policy. Additionally, Hoch is entitled to 

impose a temporary surcharge if the supply chain costs (e.g., material, labor and freight costs) 

significantly increased since entering into the Pick & Ship subscription. The cost of each delivery of a Pick 

& Ship product w ill be billed through the payment method used to create Buyer's subscription, or as 

otherwise directed by Buyer. 

3. Cancellation or change: 

Buyer's subscription will remain in effect until it is cancelled. Buyer con cancel its Pick & Ship 

subscriptions at any time through the subscription items page in Buyer's Account on www.hoch.com. 

The cancellation or change does not affect Pick & Ship subscription orders that hove already been 

shipped to Buyer. Hoch, at its sole discretion may terminate Buyer's subscriptions at any time without 

notice and without reasons . If Hoch cancels Pick & Ship subscriptions, Buyer will only be charged for 

orders which have already been shipped to Buyer. 

4. Changes to Terms for Pick & Ship: 

Hoch may change these Terms for Pick & Ship from time to time in its sole discretion. All changes will 

apply to current subscriptions and future orders. In case of material changes Hoch will provide 30-doy 
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prior notice to Buyer. Buyer's continued participation in the Pick & Ship Subscription Ordering Program 

after expiry of the notice period shall constitute a deemed acceptance of such changes. If Buyer does not 

agree to any changes to these Terms for Pick & Ship, Buyer must cancel its Pick & Ship subscriptions as 

set forth in No. 3 above. If any change to these Terms for Pick & Ship is found invalid, void, or for any 

reason unenforceable, that change is severable and does not affect the validity and enforceability of any 

remaining changes or conditions. 

Hach Company's License and Terms and Conditions of 
Services for Hach's Wa ter Information Management 

Solution™ (WIMS™) 

l. ACCEPTANCE: 

These Terms and Conditions are contained in Hach Company's (Hach) offer, order acknowledgment, 

and invoice documents. The first of the following acts shall constitute an acceptance of Hach's offer 

and not a counteroffer and shall create a binding license and service agreement ("A greement") in 

accordance with these Terms and Conditions, subject to final credit approval by Hach: (i) Customer's 

issuance of a purchase order document against Hach 's offer: (ii) acknowledgement of Cus tomer's 

order by Hach: or (iii) commencement of any performance by Hach pursuant to Cus tomer's order. 

Hach 's commencement of work or signature on any purchase order or other form or document 

submitted by Customer shall constitute acknowledgment of receipt of Customer's order only, and 

shall not constitute Hach's assent to any terms and conditions submitted by Customer. Provisions 

contained in Cus tomer's purchase documents that materially alter, add to or subtract from the 

provisions of these Terms and Conditions shall not be a part of the Agreemen t. Any objection to 

these Terms and Conditions must ( 1) be in writing, (2) list specifically each term or condition with 

which you disagree, and (3) indicate why you disagree with the term or condi tion . Customer must 

notify Hac h in writing of objections before Customer's submission of a purchase order to Hach or 

Hach's commencement of work, whichever occurs first, so that Hach may have a reasonable time to 

address any such objections . These Terms and Conditions shall be deemed accepted in their entirety 

by issuance o f Cus tomer's purchase order. 

2. COMPLETE AGREEM ENT: 

All proposals, negotiations, representations, and quotations, if any, regarding this transaction and 

made prior to the date of this document are merged herein. 

3, TERM: 

SUBSCRIPTION SERVICE ONLY: 

• INITIAL TERM: Two (2) years 
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• RENEWAL TERM(S): If Customer wishes to terminate the Subscription Services at the end of 

the Initial Term or any subsequent Renewal Terms, the Customer should send Hach notice of 

intent to terminate either by (a) faxing the notice to 970-461-3919 or (b) by emailing the 

notice from the email contact account to support@hoch.com. If Customer submits the 

notice of termination by email, Hoch shall confirm the termination by sending a second e­

mail or fax to the contact email address or fax number on file . If Customer fails to notify Hach 

of its intent not to renew, the Subscrip tion Service will be deemed renewed by Customer 

under the terms of this Agreement on a month-to-month basis at Hach's then-current rates 

and c harges for monthly Subscription Service. 

4. PRICES: 

Hach's prices in effect at the lime of delivery shall apply and any different pricing indicated from any 

other source shall be adjusted to Hach's current pricing, except for the price of Total Startup (one­

time) Charges contained in Hach's quotation, which is firm for 60 days from the dote of the 

quotation. If transporta tion charges from point of origin of the shipment to a designated point are 

included in these prices: (a) any c hanges in such transportation c harges shall be the Customer's 

responsibility, and (b) except as otherwise stated in Hoc h 's quotation, Hach shall not be responsible 

for switching, spotting, handling, storage, demurrage or any other transportation or accessorial 

service, nor for any charges incurred therefor, unless such charges are included in the applicable 

freight rate from shipping point to the designated point. 

5. PA YMENT AND CREDIT: 

SUBSCRIPTION PACKAGE: 

PAYMENT AND PRICING: 

Customer shall pay for all monthly Subscription Service net 30 days from invoice. Pricing 

is based on a 2-year Agreement. An early termination fee set forth in Hach 's offer, wi ll 

apply if the Agreement is terminated before 2 years . Cancel lations become effective on 

the lost day of the month in which notice is given. 

SETUP SERVICE: 

Customer shall be given the choice o f paying for Setup Service rendered either net 30 or 

by installments payable in 24 consecutive installments plus 18% simple interest. If 

Cus tomer terminates the Agreement without cause before the end of the Initial Term, 

Customer agrees to pay Hoch the remainder of the unpaid balance for Services plus any 

outstanding interest. 

EFFECT OF TERMINATION: 

Upon the effective date of termination of this Agreement: (a) Hach will immediately 

cease providing the Subscription Service(s): and (b) any and all payment obliga tions of 

Customer under this Agreement for Service(s) provided through the date of termination 

will immediately become due 
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• OTHER PAC KAGES: 

Payment is due thirty (30) days from the dote of invoice. Hoch reserves the righ t to deny credit to 

Customer and to determine the suitability of the method of payment where payment is other than 

cash, certified check or money order. Hoch reserves the right to revoke credit previously extended to 

Customer because of Customer's failure to pay for services when due or of any other reason deemed 

good and sufficient by Hoch, and in such event all subsequent services shall be paid for in advance or 

on delivery. Post due balances shall be subject to interest charges at the maximum rote permitted by 

law. Customer shall pay all Fees specified in US dollars. 

6. TAXES: 

Any taxes which Hoch may be required to pay or collect, under any existing or future law, upon or 

with respect to the license, sale, purchase, delivery, storage, processing, use or consumption o f any of 

the material covered hereby, inc luding taxes upon or measured by the receipts from the sale thereof, 

shall be paid for by Customer. Hac h will co llect and pay taxes when required to do so unless 

Customer furnishes a valid resale/exemption certificate to Hach, no later than the time of payment, 

relieving Hach of the requirement to collect and pay such taxes. If the certificate furnished to Hach is 

held invalid Customer agrees to pay the taxes (plus interest) not collected as a result of relying on 

Cus tomer's invalid certificate. 

7. CANCELLATION: 

Customer may cancel orders within 30 days of purchase subject to fair charges for expenses incurred, 

handling, inspection, restocking, freight and invoicing charges as applicable. Cancelled orders must 

be returned to Hac h within 30 days at Customer's expense. 

8. DELAY: 

Hoch shall be excused for any delay in performance or delivery due to acts of God, war, riot , 

embargoes, acts of civil or military authorities, fire, floods, accidents, quarantine restrictions, factory 

conditions, strikes, labor disputes, delays in transportat ion, shortage of transport vehicles, labor or 

materials, or any circumstance or cause beyond the control of Hoch in the reasonable conduct of its 

business. Hach further reserves the right, in its fu ll discretion, to allocate inventories and current 

production and to substitute suitable materials when, in its opinion, circumstances warrant such 

allocation or substitution. 

9. INSPECTION: 

Customer shall promptly inspect all software and the results of services. All claims for alleged defects 

in software or services ore waived unless Customer notifies Hach of the claim within 30 days after 

receipt of software or pertormance of services. No claim shall be effective if made after the software 

or services have been altered or used. Customer shall afford Hach prompt and reasonable 

opportunity to inspect all software and services to which any claim is made. No returns shall be made 

without Hach's express consent, a return authorization and return instructions. 

Confiden tial - Company Proprietary 



10. SOFTWARE LICENSE, USE AND RESTRICTIONS: 
• LICENSE. 

Software is subject to the separa te software license agreement(s) accompanying the software 

media, along with any product guides, operating manuals, or other documentation presented to 

Customer during the installation or use of the Software. In the absence of such terms, Hac h 

hereby grants Customer a personal, non-exclusive license to access and use the software 

provided by Hach. Software provided or otherwise made available to Cus tomer by Hach may be 

used only during the term o f the subscription and/or servic es, as set forth in the duly authorized 

documentation setting forth the term for each, and as may be renewed in accordance with this 

Agreement. 

• RESTRICTIONS. 

Cus tomer may not copy, modify, or create a derivative work, co llective work, or compilation of 

the so ftware, and many not reverse engineer, decompile or otherwise attempt to extract the 

code of the software or any part thereof. Customer may not license, sub-license, sell, assign, 

sublic ense, or o therwise trans fer or encumber the software; may not use the so ftware in a 

managed-services arrangement; and may not use the software in excess of the authorized 

number o f licensed fa c ilit ies, servers and/or seats or other c riteria specified in the duly authorized 

documentation specifying same. Customer is further prohibited from ( l) attempting to use or 

gain unauthorized access to Hach or to any third party's networks or equipment; (2) permitting 

other individuals or entities to use the software or copy the software or services; (3) attempting to 

probe, scan, or test the vu lnerability of software or a system, account, or network of Hac h or any 

of its customers, suppliers or affiliates; ( 4) interfering or attempting to interfere with service to 

any user, host, or network; (5) engaging in fraud ulent activity of any nature; (6) transmitting 

unsolic ited bulk or commercial messages; (7) restricting, inhibiting, or o therwise interfering w ith 

the ability of any other person, regardless of intent, purpose, or knowledge, to use or enjoy the 

software (except for tools with safety and security functions); or (8) restrict ing, inhibiting, 

interfering with, or otherwise disrupting or causing a performance degradation to any Hach or 

Hach affiliate or supplier facilities used to deliver the services. 

• AUDIT. 

Solely for the purpose of verifying Customer's compliance with the terms o f this Agreement, 

Customer hereby grants Hach, or an agent designated by Hach, the right to perform an audit o f 

Cus tomer's use o f the software during normal business hours. Customer agrees to cooperate 

with Hac h in such audit and to provide Hach with all records reasonably related to Customer's 

use of the Software. 

11. OWNERSHIP AND PROPRIETARY RIGHTS: 

"Information" as used herein means all content and other items included with or as part o f the 

services or so ftware, such as text, graphics, graphs and other representations of data, user interfaces, 
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images, data, photographs, videos, and software. All right, title , and interest in the intellectual 

property (including all copyrights, patents, trademarks, trade secrets, and trade dress) embodied in 

any services, software, and/or In formation provided hereunder shall belong solely and exclusively to 

Hach and Customer shall have no rights whatsoever in any o f the above, except as expressly granted 

in this Agreement . The software and Information are protected by copyright laws and international 

copyright treaties , as well as other intellectual property laws and treaties. C ustomer may not modify, 

remove , delete, augment, odd to, publish, transmit, adapt, translate, participate in the transfer or sale 

of, create derivative works from , or in any way exploit any of the software or other Information, in 

whole or in part. Hach will re tain exclusive ownership o f all software and Information, and will own all 

intellectual property rights, title, and interest in any ideas, concepts, know-how, documentation, and 

techniques associated therewith. Subject to payment in full for the applicable services, Hac h grants 

Customer a non-exclusive, non-transferable, royalty-free right to use the software and other 

In formation solely for Customer's facilities , and solely as necessary for Cus tomer to enjoy the benefit 

of the services. 

12, INTERRUPTION OF SERVICES: 

Hach may on occasion need to perform scheduled or unscheduled repairs, maintenance or upgrades 

in connection with the software installed on its and Customer's computer system(s), which may 

tem porari ly degrade the quality of the services or resu lt in a partial or complete outage of the 

software. Hach provides no assuranc e that you wi ll receive advanc e notification of such activities or 

that the so ftware or servic es will be uninterrupted or error-free. Unless otherwise agreed to in writing 

between Hach and Customer, any degradation or interruption in the services or software shall no t 

give rise to any form of damages or to a refund or credit of any fees paid by C ustomer. CUSTOMER 

AGR EES THAT THE OPERATION AND AVAILA BILITY OF THE SYSTEMS USED FOR ACCESSING AND 

INTERACTING WITH THE SOFTWARE AND ASSOC IATED DATA, INCLUDING COMMUN ICATION VIA 

M EANS SUCH AS THE INTER NET AND THIRD-PARTY SERVIC E PROV IDERS' COMMUNICATIONS 

NETWORKS, CAN BE UNPREDICTABLE AND MAY, FROM TIME TO TIME, INTERFERE WITH OR 

PREVENT ACC ESS TO OR USE OR OP ERATION O F THE SOFTWARE AND ASSOCIATED DATA. HACH 

SHALL NOT BE LIABLE FOR ANY SUCH INTERFERENCE WITH OR PREVENTI ON OF CUSTOMER'S 

ACCESS TO OR USE O F THE SOFTWARE OR ASSOCIATED DATA. 

13, CUSTO M ER DATA: 

In Hac h's performanc e of services or in c onnection with Custom er's use of the Software, it may be 

necessary for Hach to obtain, receive, or collect data or information, inc luding system-spec ific data. In 

such c ases, Customer grants Hach a non-exclusive, worldwide, royalty-free, perpetual, non-revocable 

li c ense to use, compile, distribute, display, store, process, reproduce, or c reate derivative works of 

suc h data so lely to facilitate the performance of services by Hac h or C ustomer's use of the Software. 

In addition, Customer grants Hach a license to aggregate such data for use in an anonymous manner 

in suppo rt o f Hach's marketing and sales activities . Customer also grant Hach the right to copy and 
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maintain such data on Hach's servers (or the servers of its suppliers) during the term of this 

Agreement. Customer represents and warrants that it has obtained all rights , permissions, and 

consents necessary to use and transfer such data within and outside of the country in which 

Customer is located in conjunction with Hach's performance of the services or Customer's use o f the 

software (including providing adequate disclosures and obtaining legally sufficient consent from 

Customer's employees, agents, and contractors). 

14. CONFIDENTIALITY: 

In connection with this Agreement, each party may have access to or be exposed to information of 

the other party that is not generally known to the public, such as information pertaining to software, 

data, reporting, pricing, and marketing, know-how, and trade secrets, which may be designated as 

confidential or which, under the circumstances surrounding disclosure, ought to be treated as 

confidential (collec tively, "Confidential Information") . Confidential Information may not be shared 

with third parties unless such disclosure is to the receiving party's personnel, including employees, 

affiliates, agents, and subcontractors, on a "need-to-know" basis in connection with this Agreement, 

so long as such personnel have agreed in writing to treat such Confidential Information under terms 

at least as restrictive as those herein. Each party agrees to take the necessary precautions to maintain 

the confidentiality of the other party's Confidential Information by using at least the same degree of 

care as such party employs with respect to its own Confidential Information of a similar nature, but in 

no case less than a commercially reasonable standard o f care to maintain confiden tiality. The 

foregoing shall not apply to information tha t the receiving party can show through written records ( 1) 

was known by it before its receipt from the disclosing party; (2) is or becomes public knowledge 

through no fault o f the receiving party; or (3) is rightful ly received by the receiving party from a third 

party without a duty of confidentiality. If the receiving party is required by a court or government 

agency to disclose Confidentia l Information, the receiving party shall, subject to any applicable lawful 

restrictions, provide advance notice to the disclosing party before making such a disclosure. The 

obligations with respect to Confidentia l Information shall continue for five (5) years from the date of 

disclosure. 

15. REPRESENTATIONS, WARRANTIES A N D DISCLAIMERS: 
• SERVIC ES: 

Hach warrants that the services will be performed in a professional and workmanlike manner 

and will be of a quality conforming to general standards of care. If Hach breaches this or any 

other service warranty provided to the Customer, and if the Customer notifies Hach of such 

breach within 30 days of performance of Service, customer's exclusive remedy and Hach 's entire 

liability for any breach of service warranty shall be re-performance of the specific non­

conforming service. 

• SOFTWAR E: 
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Hoch warrants that it hos the right to grant the licenses to the software licensed under this 

Agreement, and such software will substantially conform to the functional spec ifica tions and 

current documentation provided by Hoch. 

• WARRANTY DISCLA IMERS: 

EXC EPT AS EXPR ESSLY STATED IN THE PRECEDING SENTENCES, HACH, (INCLU DING ITS 

A FFILIATES AND EACH O F THEIR RESP EC TIVE EM PLOYEES, DIRECTORS, AN D O FFIC ERS), 

MAKES NO EXPR ESS OR IMPLIED WARRANTY WITH RESP ECTTO TH E SO FTWAR E OR SERVIC ES, 

INCLU DING BUT NOT LIMITED TO ANY WARRANTY (1) O F M ERCHANTAB ILITY, FITN ESS FOR A 

PARTICULAR PURPOSE, PERFORMANC E, SUITABILITY, OR NON-INFRINGEM ENT; OR (2) 

REGARDING THE RESULTS TO BE OBTAIN ED FROM TH E SO FTWAR E, SERVIC ES, OR THE 

RESULTS O F ANY RECOMM ENDATION BY HACH. WARRAN TIES DO NOT COVER DAMAGE DU E 

TO EXTERNAL CAUSES, SUCH AS ACCIDENT, ABUSE, MISUSE, PROBLEMS W ITH ELECTRICAL 

POW ER, SERVIC E NOT PERFORMED OR AUTHORIZED BY HACH (INCLU DING INSTA LLATION OR 

DE-INSTA LLATION), USAGE NOT IN ACCORDANCE WITH PRODUCT OR SOFTWARE 

INSTRUCTIONS, NORMAL W EAR AND TEAR, OR USE OF PARTS AND COMPON ENTS NOT 

SUPPLIED OR INTENDED FOR USE WITH THE PRODUCTS, SOFTWARE, OR SERVICES. WITH 

RESPECT TO YOUR USE OF THE SOFTWARE (1) NEITHER HACH NOR ANY OF THE HACH PARTIES 

MAKES ANY EXPRESS OR IMPLIED WARRANTY THAT SOFTWARE PROVIDED TO YOU IN 

CONNECTION WITH THIS AGREEMENT IS OR WILL BE SECURE, ACCURATE, COMPLETE, 

UNINTERRUPTED, WITHOUT ERROR, OR FREE OF VIRUSES, WORMS, OTHER HARMFUL 

COMPONENTS, OR OTHER PROGRAM LIMITATIONS; OR THAT ANY ERRORS IN THE SOFTWARE 

WILL BE CORRECTED; AND (2) CUSTOMER ASSUM ES TH E ENTIRE COST O F ALL N EC ESSARY 

SERVICING, REPAIR, OR CORRECTION OF PROBLEMS CAUSED BY VIRUSES OR OTHER 

HARMFUL COMPON ENTS, UNLESS SUCH ERRORS OR VIRUSES AR E THE DI REC T RESULT O F 

HACH'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. 

• HIGH-RISK DISCLA IM ER: 

THE SO FTWARE AND SERVIC ES AR E NOT FAULT-TOLERANT AND ARE NOT D ESIGNED OR 

INTENDED FOR USE IN HAZARDOUS ENV IRONMENTS REQUIRING FAIL-SAFE PERFORMANCE, 

SUCH AS IN THE OPERATION O F NUCLEAR FACILITIES, HOSPITALS, OR ANY OTH ER 

APPLICATION IN WHICH THE FAILURE O F THE SOFTWARE OR SERVICES COULD LEAD 

DIRECTLY TO DEATH , PERSONAL INJURY, OR SEVERE PHYSICAL OR PROPERTY DAMAGE 

(COLLECTIVELY, "HIGH-RISK ACTIVITIES"). HACH EXPRESSLY DISCLAIMS ANY EXPRESS OR 

IMPLIED WARRANTY O F FITNESS FOR HIGH-RISK ACTIVITI ES. 

• OPEN-SOURCE SOFTWARE. 

• A portion of the software may contain or consist of open-source software, which you may use 

under the terms and conditions of the spec ific license under which the open-source software is 

distributed. THIS OPEN-SOURC E SOFTWARE IS DISTRIBUTED IN TH E HOPE THAT IT WILL BE 

Confidential - Company Proprietary 



USEFUL, BUT IS PROVID ED "AS IS" WITHOUT ANY WARRANTY, EXPR ESS, IMPLIED, OR 

OTHERWISE, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTY OF 

M ERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR ANY WARRANTY 

REGARDING TITLE OR AGA INST INFRINGEMENT. IN NO EVENT SHALL HACH, THE COPYRIGHT 

HOLDERS, OR THE CONTRIBUTORS BE LIABLE FOR ANY DIRECT, INDIRECT, INCIDENTAL, 

SPECIAL, EXEMPLARY, OR CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT LIMITED TO, 

PROCUREMENT OF SUBSTUTUTE GOODS OR SERVICES; LOSS OF USE, DATA, OR PROFITS; OR 

BUSINESS INTERRUPTION) HOWEV ER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER 

IN CONTRACT, STRICT LIABILITY, OR TORT (INCLUDING NEGLIGENCE OR OTHERWISE) ARISING 

IN ANYWAY OUT O F THE USE OF TH IS OPEN SOURC E SO FTWARE, EV EN IF ADVISED OF TH E 

POSSIBILITY O F SUCH DAMAGE. 

• LIMITATION ON DAMAGES: 

IN NO EV ENT SHALL HACH , ITS SUPPLIERS, LIC ENSORS OR SUBCONTRACTORS BE LIABLE TO 

CUSTOMER OR ANY THIRD PARTY FOR ANY INDIRECT, INCIDENTAL, SP ECIAL, PUNITIVE OR 

CONSEQUENTIAL DAMAGES, OR DAMAGES FOR LOSS OF PROFITS, REVENUE, CORRU PT DATA 

OR USE, LOSS OF CUSTOMER DATA , CORRUPT OR UNAVAILABLE CUSTOMER DATA, LOSS OF 

USE OF CUSTOMER DATA, LOST OPPORTUNITY, TRANSACTION LOSSES, OPPORTUN ITY COSTS, 

INTERRUPTION OF BUSINESS OR COSTS OF PROCURING SUBSTITUTE GOODS OR SERVICES OR 

FOR INTERRUPTED COMMUNICATIONS ARISING OUT OF OR IN CONNECTION WITH THIS 

AGREEMENT, THE SERVICES, OR CUSTOMER'S WEB PAGE AND INCURRED BY CUSTOMER OR 

ANY THIRD PARTY, WHETHER IN AN ACTION IN CONTRACT, WARRANTY, TORT OR STRICT 

LIABILITY. THE FOREGOING NOTWITHSTANDING, IN NO EVENT SHALL HACH COMPANY'S 

LIABILITY FOR DAMAGES HEREUNDER TO CUSTOMER EXCEED THE AMOUNT OF FEES 

ACTUALLY PAID BY CUSTOMER PURSUANTTO THE APPLICABLE AGREEMENT. 

• SURVIVAL: 

THE FOREGOING DISCLAIMERS AND LIMITATIONS OF LIABILITY SHALL BE ENFORC EA BLE TO 

THE M AXIMUM EXTENT PERMITTED BY LAW AND SHALL SURVIVE TERMIN A TION OR 

EXPIR ATION O F THIS AGREEMENT. 

16, CUSTOMER REPRESENTATIONS: 

Cus tomer for itself and on behalf of its Administrator and each Authorized Customer User represents 

and warrants to Hach that (a) it owns o r has the right to permit Hach to access its Customer's Sites 

and surrounding areas for service, installation and maintenance; and (b) Customer shall and hereby 

does defend, indemnify and hold Hach and its affiliates harmless from and against any and all claims, 

losses, damages, liabilities, obligations, judgments, causes of action, costs, c harges and expenses 

(including without limitation, reasonable attorneys' and consu ltants' fees and such fees and penalties 

as any third party licensors may impose) arising ou t o f or in connection with: (i) any breach of this 

Agreement by Customer and/or its Authorized C ustomer Users; (ii) any civil and/or crim inal suit 
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alleging that Hach had no rig ht or authority to access the Customer's Sites; (iii) any Customer and/or 

Authorized User negligence, recklessness or willful misconduct; or (iv) any violation of, or non­

compliance with laws . Customer's obligations under this Section do not apply to the extent that 

claims are directly caused by the gross negligence of Hach. 

17, PATENTS: 

Hach sha ll defend and indemnify the Customer from and against any legal action, judgment for 

damages awarded in such action, and/or reasonable attorney's fees and costs incurred on account of 

the a lleged infringement of any United States patent by any services or software supplied by Hac h 

hereunder, unless made in accordance with Cus tomer's specifications or unless the alleged 

infringement results from Customer's use of the software or services in combination with products, 

software or services provided by third parties, in which case the Customer shall defend indemnify 

Hach from and against any legal ac tion, judgment for damages awarded in such action, and/or 

reasonable attorney's fees and costs incurred on account of the alleged infringement. In order for 

either party to be entitled to indemnification under this provision, party seeking indemnification 

must, no later than fifteen ( l 5) business days after its receipt or discovery of a c laim, provide written 

notice to the party from whom indemnity is sought of the bringing of the suit and an opportunity 

shall be given such party to settle or defend it as that party may see fit and that every reasonab le 

assistance in settling or defending shall be rendered to the indemnifying party by the party seeking 

indemnification. Neither Hach nor the Customer shall in any event be liable to the other for special, 

indirect, incidental or consequential damages arising out of or resulting from infringement o f 

pa tents. 

18. LIMIT A TIO NS ON USAGE: 

The Customer shall not use any software or services provided hereunder for any purpose other than 

that identified in Hach's cata logs and literature as the intended use of such goods . Any warranty 

granted by Hach to the Customer shall be deemed void if any software or services covered by such 

warranty are used for any purpose not permitted hereunder. In addition, the Customer shall 

indemnify Hach and hold Hach harmless from and against any and all claims, damages, losses costs, 

expenses and other liability of whatever nature that Hach suffers or incurs by reason of any such 

unintended use. 

19. INDEPENDENT RELATIONSHIP: 

As between themselves, the parties are independent contractors with no authority to contract for or 

in any way to bind or to commit the other to any agreement of any kind or to assume any liabilities of 

any nature in the name of or on behalf of the other. 

20. ASSIGNMENT: 

Confidential - Company Proprietary 



Neither this Agreement nor any license granted hereunder may be assigned by either party without 

the prior written consent of the other, which may be withheld for any reason or no reasons , and any 

such assignment is void ab initio. 

2L NOTICE: 

Any notice given pursuant to this Agreement must be in writing and will be given by overnight 

courier service, personal delivery, facsimile or by United States cert ified mail, return receipt 

requested, postage prepaid, to the address appearing in Customer's purchase order in the case of 

notice to Customer, and to the following address in the case of notice to Hoch: Hoch Company, c/o 

IIM BU Director with cc to VP /General Counsel, 5600 Lindberg Drive, Loveland, Colorado 80538. 

Notice will be deemed effective on the date delivered to the addressee as confirmed by the 

applicable delivery service. Either party may change its address for notice purposes by giving the 

other party notice of such change in accordance with this Section. 

22, COMPLIANCE WITH LAWS: 

Hach and Customer agree to comply with all laws applicable to the software and services provided 

hereunder. Software and technical data supplied by Hach are subject to certain export laws and 

regulations. Cus tomer agrees to obtain at its own expense any import license, foreign exchange 

permit, or other permit or approval it may need for the performance of its obligations under this 

Agreement and to comply at its own expense with all applicable laws, regulations and orders of the 

government(s) to which its activities are subject. Customer agrees that it will, at all times, be in 

compliance with the United States export laws and will comply with all applicable restrictions 

regarding exports, re-exports and transfers , including obtaining any required U.S. or other country 

licenses, authorizations, or approvals. Customer further represents and warrants to Hach that 

Customer sha ll comply with all local, national, and other laws of all jurisdictions globally relating to 

anti-corruption, bribery, extortion, kickbacks, or similar matters which are applicable to Customer's 

business activities in connec tion with this Agreement, and that Customer will take no action that will 

cause Customer or Hach to violate any such laws. Customer specifically represents and warrants to 

Hach that Customer is familiar with the U.S. Foreign Corrupt Practices Act of 1977, as amended (the 

"FCPA"), and that Customer shall comply with the FCPA and will take no action that will cause 

Customer or Hach to violate the FCPA. Hach may terminate said Agreement immediately, if it 

believes, in good faith , that Customer has breached the foregoing compliance-with-law provisions of 

the Agreement or caused Hach to violate the FCPA or other applicable laws . Hach shall not be liable 

to Customer for any claim, losses, or damages related to Hach's decision to exercise its rights under 

this provision. 

23, AP PLICABLE LAW AND D ISPUTE RESO LUTIO N: 

The construc tion, interpretation and performance hereof and all transactions hereunder shall be 

governed by the laws of the State of Colorado, without regard to or application of its principles or 

laws regarding conflicts of laws or the United Nations Convention on Contracts for the International 
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Sale of Goods, the application of which is expressly excluded. If any provision of this Agreement is in 

violation of any Federal, State or local statutes or regulations of any countries having jurisdiction of 

this transaction, or is illegal for any reason, said provision shall be self-deleting without affecting the 

validity of the remaining provisions. Unless otherwise specifically agreed upon in wri ting between 

Customer and Hach, any dispute relating to this Agreement which is not resolved by the parties shall 

be adjudicated in order of preference (i) by a court of competent jurisdiction in the State of Colorado, 

U.S.A. if Customer has minimum contacts with Colorado and the United States, (ii) by a court of 

competent jurisdiction elsewhere in the United States if Customer has minimum contacts with the 

United States but not Colorado, or (iii) by a court of competent jurisdiction in a neutral location 

(which may at Hach 's discretion exclude Customer's state of residence) if Customer does not have 

minimum contacts with the United States. 

Terms and Conditions for Subscriber License and Data 
Delivery Services 

l. TERMS AND CONDITIONS 

These 'Terms and Conditions" mean collectively, the terms and conditions contained herein. Any 

Terms and Conditions originating with C ustomer are superseded by these Terms and Conditions 

and shall not be or become part of the c ontract between HACH COMPANY and Customer unless 

specifically accepted in a writing signed by a duly authorized officer of HACH COMPANY. HACH 

COMPANY'S commencement of work shall not be construed as acceptance of an order from 

Customer containing additional or different terms and conditions. HACH COMPANY shall have 

no liability to Customer of any nature until Customer signs and delivers to the HACH COMPANY 

the Service Order Form . 

2. LIMITED LICENSE 

HAC H COMPANY grants to Customer during the term hereof a nonexclusive, non-transferable, 

non-sublicensable, limited, revocable lic ense to access Customer's Web Page solely through 

HACH COMPANY's network, solely for (a) Customer's internal business operations and (b) 

accessing Customer Data retrieved from Customer's Monitoring Sites by the Flowmeter 

Equipment. HACH COMPANY grants no rights other than those granted explicitly herein and 

reserves and retains for itself and/or its lic ensors all title, copyright and other proprietary rights in 

the Flowmeter Equipment, Data Delivery Services and Customer's Web Page, including all 

updates, custom m odifications and derivatives, all of which shall become the property of HACH 

COMPANY. 
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3. FEES; PAYMENTS; TAXES 

Cus tomer shall pay all Fees specified in US dollars. Except as provided below, Fees are non­

refundable. 

HACH COMPANY shall invoice Customer monthly in advance and Customer shall pay HACH 

COMPANY fees for the Services in the amount and on the following terms, free and clear of, and 

without any reduction for, any and all taxes (the "Fees"). Fees are due thirty (30) days from the invoice 

date. Delinquent payments shall bear interest at the rate of one- and one-half percent ( 1.5%) per 

month (or the highest rate permitted by law, if less) from the payment due date until paid in full. 

Payments may be applied first against interest and collection costs and then Fees. Customer agrees 

to pay all late charges imposed and all reasonable expenses (including attorneys' fees) incurred by 

HACH COMPANY in collecting unpaid or delinquent amounts. 

If Customer's account is thirty (30) or more days overdue, in additional to any of its o ther rights and 

remedies, HACH COMPANY may suspend Customer's access to the Data Delivery Services without 

liability to Customer. Customer shall pay any taxes, including sales, use, personal property, value­

added, excise, customs fees, import duties or stamp duties or other taxes and duties imposed by 

governmental agencies of whatever kind with respect to the Services, including penalties and 

interest, but specifically excluding taxes based upon HACH COMPANY 's net income. When HACH 

COMPANY has the legal obligation to pay or collect such taxes , the appropriate amount shall be 

invoiced to and paid by Customer unless Customer provides HACH COMPANY original or certified 

copies of all tax payments or other evidence of payment of taxes by Customer. 

4. ACCEPT ABLE USE 

HACH COMPANY may, in its sole discretion, restrict , suspend, refuse access and/or terminate the 

access should HACH COMPANY learn of any violation. C ustomer shall conform to and comply with all 

applicable laws, rules , regulations, orders and other governmental requirements, now or hereafter in 

force, related to the Services. 

5. TERM AND TERMINATION 

This Agreement is effective on the date set forth in the Proposal, and shall continue for the term set 

forth therein. A fter the initial term, this Agreement shall continue an a month-to-month basis at 

HACH COMPANY's then current applicable rotes unless terminated by either party upon thirty (30) 

days written notice to the other party given prior to the expiration of the applicable term. Either party 

may terminate this Agreement in the event the Data Delivery Services are not accessible by 

Customer at least ninety-five (95%) percent of the time during three (3) consecutive months of any 

term. Should HACH COMPANY contract with third parties for the provision of Services to Customer, 

the term shall continue for the length o f any such third-party contracts. 
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Except as otherwise provided for herein, either party may terminate this Agreement upon the 

materia l breach of the other party, if such breach remains uncured for thirty (30) days following 

written notice to the breaching party. The foregoing notwithstanding, HACH COMPANY may 

terminate immediately upon Customer's breach of Sections 2, 3, 4, 6, 7, or 8. 

Upon any termination of this Agreement, all rights to access the Data Delivery Services and 

Customer's Web Page terminate. Cus tomer shall provide to HAC H COMPANY secure, safe and free 

access to the Monitoring Site for the purpose of retrieving the Flowmeter Equipment for a period of 

ninety (90) days from the date of notice of terminati on. HACH COMPANY shall have no obligation to 

refund to Customer any Fees and any unpaid Fees shall immediately be due and payable upon 

termination. The foregoing notwithstanding, should either party terminate due to the unavailability 

of the Data Delivery Services as provided in this Section 5 above, Customer shall not be obligated to 

pay Fees for the pertinent months and if already paid, HACH COMPANY agrees to refund to 

Customer Fees paid during the period of unavailability. The foregoing shall be HACH COMPANY 's 

sole obligation and Customer's exclusive remedy. HACH COMPANY may destroy all backup and 

stored Customer Data within thirty (30) days of the expiration or termination of this Agreement. 

Termination of this Agreement for cause shall not limit HACH COMPANY from pursuing other 

remedies available to it, including equitable relief, nor shall such termination relieve Customer of its 

payment obligations hereunder. 

6. OWNERSHIP OF FLOW METER EQUI PMENT 

Customer acknowledges and agrees tha t the Flowmeter Equipment and all hardware, software and 

other equipment of any nature comprising and/or utilized by HACH COMPANY in the delivery of the 

Services or otherwise supplied to Customer is and remains the sole and exclusive property of HACH 

COMPANY and its suppliers. The Flowmeter Equipment, Cus tomer's Web Page, Doto Delivery 

Services, including all Intellectual Property Rights therein , created or developed under this 

Agreement ore, will be and remain the sole and exclusive property of HACH COMPANY and/or its 

licensors or suppliers. For purposes herein, " Intellectual Property Rights" shall mean any and all now 

known or hereafter known tangible and intangible (A) rights associated with works of authorship 

throughout the universe, including but no t limited to copyrights, moral rights , and mask-works; (B) 

trademark and trade name rights and similar rights ; (C) trade secret rights; (D) all Data Delivery 

Services data, content, software, text, typefaces, graphics, logos, button icons, images, interfaces, 

audio and video chips/files, designs, illustrations, photographs, configurations, displays, screens, 

concepts and other materials or information appearing on, displayed in connection with, embodied 

in, contained within or relating to Doto Delivery Services and Customer's Web Page including 

selection and arrangement of materials therein and " look and feel" thereof (but excluding Customer 

Doto) ; (E) potents, designs, algorithms and other industrial property rights; and (F) all other 

intellectual and industrial property rights, whether arising by operation of low, contract, license, or 

otherwise. Neither Customer, its employees, Administrator, Authorized Users nor agents shall assert 
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or claim any ownership interest in the Services, the Flowmeter Equipment, Data Delivery Services, or 

Customer's Web Page. Customer further agrees to assist HACH COMPANY in every reasonable way 

to obtain and enforce a ll Intellectual Property Rights relating to the Flowmeter Equipment, Data 

Delivery Services or Customer's Web Page. 

7. NON-DISCLOSURE OF INFORMATION 

Customer Data is confidential and proprietary information to Customer. HACH COMPANY 

acknowledges that it will have access to Customer Data in the course of providing the Services and 

agrees to hold Customer Data in confidence and not to release or give access to Customer Data to 

any third party unless such individual or entity has a need for such knowledge to perform Services in 

the furtherance of this Agreement. HACH COMPANY further agrees not to make use of C ustomer 

Data for its own benefit or for the benefit of any third parties, other than for the performance of this 

Agreement. Notwithstanding the foregoing, HACH COMPANY may retain Customer Data for the 

purpose of analysis and research and to aggregate it with that of other HACH COMPANY customers 

for statistical analysis, trends or other industry-related purposes so long as such use does not result in 

the identification of Customer. 

The Flowmeter Equipment and all components thereof, such as the Flo-Dar appliance, antennae, 

related software and documentation, Data Delivery Services technology and architecture, terms of 

this Agreement, Service Order Form including pricing, and any information that comes into 

Customer's possession of knowledge in connection with HACH COMPANY's processes, methods, 

equipment, architecture, formulae, financial information, forecasts or marketing and sales 

information (collectively "HACH COMPANY Confidential Information ") consists of confidential and 

proprietary information of HACH COMPANY, its affiliates, licensors, or third parties. Customer agrees 

to hold HACH COMPANY Confidential Information in confidence and agrees not to release such 

information to any individual whether employee, subcontractor or subcontractor employee, 

customer unless such individual has a need for such knowledge either during the term or after the 

termination of this Agreement. Customer further agrees not to make use of HACH COMPANY 

Confidential Information for its own benefit or for the benefit of any third parties other than as 

specifically required in the performance of this Agreement. 

The above limits on disclosure do not include information which (A) is or becomes known publicly 

through no fault of a party; (B) is learned by a party from a third party entitled to disclose it; (C) is 

already known lo a party before receipt from the disclosure; or (D) is independently developed by a 

party. 

In the event of any breach of these confidentiality obligations, each party acknowledges that the 

non-breaching party would be irreparably injured and shall be entitled to seek equitable relief, 

including injunctive relief and specific performance, in any court of competent jurisdiction. Such 

remedies shall not be deemed to be the exclusive remedies for a breach of this Agreement. 
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Upon termination o f this Agreement, such Confidential Information shall, upon request of the party who 

disclosed the information, be returned thereto. The party receiving and returning such Con fidential 

Information may make one copy for its own files before returning the information to the disclosing party. 

The terms of this Section shall survive the termination of this Agreement . 

8. REPRESENT A TIO NS AND WARRANTIES 

HACH COMPANY warrants that the Services will be performed in a professional and workmanlike manner 

and w ill be of a quality conforming to general standards of care. 

CUSTOM ER'S EXC LUSIVE REMEDY AND HACH COMPANY'S ENTIRE LIABILITY FOR ANY BREACH O F THIS 

WARRANTY SHALL BE RE-PERFORMANCE OF THE SP ECIFIC NON-CON FORMING SERVIC E. 

HACH COMPANY M AKES NO OTHER WARRANTIES, EXPR ESS OR IMPLIED, INCLUDING WITHOUT 

LIMITATION ANY MERCHANTABILITY OR FITN ESS FO R A PARTICULAR PURPOSE. 

Customer for itself and on behalf of its Administrator and each Authorized Customer User represents and 

warrants to HACH COMPANY that: 

I. (A) It owns or has the right to permi t HACH COMPANY to access its Monitoring Sites and 

surrounding areas for installation, maintenance and retrieval of the Flowmeter Equipment. 

2. (B) Customer, its Administrator and Authorized Customer Users shall comply with all terms 

and conditions and policies for use of the Data Delivery Services. 

Customer shall and hereby does defend, indemnify and hold HACH COMPANY and its suppliers and 

licensors harmless from and against any and all c laims, losses, damages, liabilities, obligations, 

judgments, causes o f action, costs, charges and expenses (including without limitation, reasonable 

attorneys ' and consultants ' fees and such fees and penalties as any third party licensors may impose) 

arising out of or in connection with: (i) any breach of this Agreement by Customer and/or its Authorized 

Cus tomer Users; (ii) any civil and/or criminal suit alleging that HACH COMPANY had no right or authority 

to access the Monitoring Sites; (iii) any Customer and/or Authorized User negligence, recklessness or 

w illful m isconduct; or (iv) any violation of, or non-compliance with laws. Customer's obligations under this 

Section do not apply to the extent that claims are direc tly caused by the gross negligence o f HACH 

COMPANY. 

9. LIMITATION OF LIABILITY 

IN NO EVENT SHALL HACH COMPANY, ITS SUPPLIERS, LICENSOR$ OR SUBCONTRACTORS BE LIABLE 

TO CUSTOMER OR ANY THIRD PARTY FOR ANY INDIRECT, INCIDENTAL, SPECIAL, PU NITIVE OR 

CONSEQU ENTIAL DAMAGES, OR DAMAGES FOR LOSS OF PROFITS, REVENUE, CORRUPT DATA OR US E, 

LOSS OF CUSTOMER DATA, CORRUPT OR UNAVA ILABLE CUSTOMER DATA, LOSS OF US E OF 

CUSTOMER DATA, LOST OPPORTUNITY, TRANSACTION LOSSES, OPPORTUNITY COSTS, INTERRUPTION 

OF BUSIN ESS OR COSTS OF PROCURING SUBSTITUTE GOODS OR SER VICES OR FOR INTERRUPTED 

COMMUNICATIONS ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT, THE SERVICES, THE 
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FLOW M ETER EQ UIPM ENT, DATA DELIV ERY SERVIC ES OR CUSTOMER'S W EB PAGE AND INCURRED BY 

CUSTOMER OR ANY THIRD PARTY, WHETHER IN AN ACTION IN CONTRACT, WARRANTY, TORT OR 

STRICT LIABILITY, EV EN IF HACH COMPANY HAS BEEN ADV ISED O F THE POSSIBILITY O F SUCH 

DAMAGES.THE FOREGOING NOTWITHSTANDING, IN NO EVENT SHALL HACH COMPANY'S LIABILITY 

FOR DAMAGES HEREUNDER TO CUSTOMER EXCEED THE AMOUNT OF FEES ACTUALLY PA ID BY 

CUSTOMER PURSUANT TO THE APPLICABLE SERVICE ORDER UNDER THIS AGREEMENT FOR THE SIX 

(6) MONTH PERIOD PRIOR TO THE CLAIM GIVING RISE TO THE LIA BILITY. CUSTOMER HEREBY 

INDEMNIFIES, HOLDS HARMLESS AND AGREES TO DEFEND HACH COMPANY AGAINST ANY THIRD­

PARTY CLAIM. 

THE FOREGOING LIMITATION OF LIABILITY SHALL BE ENFORCEABLE TO THE MAXIMUM EXTENT 

PERMITTED BY LAW. THE FOREGOING DISCLAIMERS AND LIMITATIONS SHALL SURVIVE TERMINATION 

OR EXPIRATION OF THIS AGREEMENT. 

10. INITIAL DISPUTE RESOLUTION/JURY WAIVER 

All disputes shall be referred to the part ies ' respective representative designated by each party. If such 

designated representative(s) are unable to resolve the dispute within seven (7) business days, the parties 

shall submit the dispute to a senior executive from each party for resolution. Thereafter if the dispute 

remains unresolved for an additional seven (7) day period, the parties may pursue resolution through any 

lawful means. 

11. GENERAL 

I. As between themselves, the parties are independent contractors with no authority to contract 

for or in any way to bind or to commit the other to any agreement of any kind or to assume any 

liabilities of any nature in the name of or on behalf of the other. 

2. This Agreement shall be governed by the laws of the State of Colorado without giving effect to 

principles of conflict of laws and shall benefit and be binding upon the parties hereto and their 

respective successors and assigns. The parties hereby consent to jurisdiction in the State of Colorado 

and agree that. subject to HACH COMPANY's right to seek equitable relief in any court of competent 

jurisdiction, the courts within Colorado shall have exclusive jurisdiction over any issues regarding the 

enforcement of this Agreement. The United Nations Convention on the International Sale of Goods 

shall not apply. 

3. Any notice given pursuant to this Agreement must be in writing and will be given by overnight 

courier servic e, personal delivery. or by United States certified mail, return receipt requested. postage 

prepaid. to the addresses appearing in the Proposal. Notice will be deemed effective on the date 

delivered to the addressee as confirmed by the applicable delivery servic e. Either party may change 

its address for notic e purposes by giving the other party notice of such change in accordanc e with 

this Section. 
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4. The failure o f HACH COMPANY to insist upon a strict performance of or to seek remedy of 

any one of the terms or condi tions of this Agreement or to exercise any right, remedy or 

election se t forth herein or permitted by law shall not constitu te nor be construed as a 

waiver or relinquishment for the future of such term, condition, right, remedy or election, but 

such items shall continue and remain in force and effect . All rights or remedies speci fied in 

this Agreement and all other rights or remedies that HACH COMPANY may have at law, in 

equity or otherwise shall be distinct, separate and cumulative rights or remedies, and no one 

o f them, whether exercised by HACH COMPANY seeking enforcement or not, sha ll be 

deemed to be in exclusion of any other right or remedy. Any consent, waiver or approval by 

either party of any act or matter must be in writing and shall apply only to the particular act 

or matter to which such consent or approval is given. 

5. Neither this Agreement nor any license granted hereunder may be assigned by Customer 

without the prior written consent of HACH COMPANY which may be withheld for any reason 

and any such assignment is void. 

6. The captions are for convenience and in no way define, limit or enlarge the scope of this 

Agreement or any of its Sections. 

7. If any provision of this Agreement or application to any party or circumstances shall be 

determined by any court of competent jurisdiction to be invalid and unenforceable to any 

extent, the remainder of this Agreement, or the application of such provisions or 

circumstances shall be valid and shall be enforced lo the fullest extent permitted by law. 

8. HACH COMPANY shall have no liability for delays, failure in performance or damages due to 

fire, explosion, terrorism, lightning, power surges or failures, strikes or labor disputes, water, 

acts of God, the elements, war, civil disturbances, acts of civil or military authorities, inability 

to secure materials, transportation facilities , fuel or energy shortages, acts or omissions of 

communications carriers or any other causes beyond HACH COMPANY 's control. 

9. Customer agrees to comply fully with all relevant export laws and regulations of the United 

States to assure that neither the Hach Intellectual Property Rights nor any d irect product 

thereof are (a) exported directly or indirectly, in violation thereof; or (b) are intended to be 

used for any purposes prohibited thereby. 

10. The definitions wherever located and any other provisions or terms that by their nature 

should survive, shall survive the expiration or termination of this Agreement. 

11. Any claim by a Customer arising out of or in connection with this Agreement shall be 

brought within one (I) year of the date on which the claim first arose. In the event any legal 

action is taken by either party to enforce the terms of this Agreement, the non-prevailing 

party shall pay all related court costs and expenses, including without limitation, the 

prevailing party's reasonable consultants ' and attorneys' fees. 
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12. In dealings between HACH COMPANY and Customer, HACH COMPANY shall be entitled to 

rely upon any assent by a person using its assigned Password and User ID. 

13. HACH COMPANY shall have the right, upon reasonable notice to Customer and during 

normal business hours, to periodic ally conduct an audit of Customer 's usage, subject to the 

confidentiality provisions of this Agreement, in order to verify Customer's compliance with 

this Agreement. 

14. HACH COMPANY may disclose that Customer is approved to conduct or is conducting 

business through the Data Delivery Services and may provide a brief desc ription of 

Customer's business and appropriate Customer contact information to current and potential 

customers , other customers , HAC H COMPANY suppliers and/or in marketing and advertising 

material promoting HACH COMPANY, Flo-Dar and/or Data Delivery Services. 

15. The Proposal and these Terms and Conditions and any modificatio ns thereto, constitute the 

entire agreement between the parties and supersede any and all previous representations, 

understandings, discussions or agreements, oral or written, between Customer and HACH 

COMPANY. This Agreement may o nly be amended by an instrument in writing signed by 

Customer and HACH COMPANY. The terms contained in this Section G shall survive any 

termination or expiration of the Agreement. 
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