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Dear Jon,
 
I represent Acts 88, LLC, the contract seller to Somerset Land of the property being developed
as Somerset Bay.  My client still owns a portion of the property.  At the request of County
Administrator Jeff Rogers, the purpose of this email is to provide you information related to
the property, and particularly the proposed north/south collector road from Northcliffe
Boulevard.  My goal is to provide sufficient information to allow you a comfort level as it
relates to the anticipated donation of right-of-way from the Hernando County School District
(HCSD) to Hernando County so the collector road for the County is constructed and so the
school bus loop and vehicle stacking issues at Explorer K-8 are significantly improved.   A
summary of the history of the subject property may be helpful.
 
In 1995, a stipulated final judgment was entered in an eminent domain action involving Loren
E. Hamm (a prior owner of the subject property who also conveyed to the HCSD the land
which comprises the right-of-way for Explorer Boulevard) and Florida Power Corporation. 
The final judgment only applies to the Somerset/Acts 88 property. It also defined the use of
the property encumbered by the easement of Florida Power Corporation.  A copy is enclosed
for your reference along with a map showing the properties mentioned in this email.
 
Explorer Boulevard was constructed by the HCSD after obtaining the consent and approval of
Duke Energy’s predecessor, Florida Power Corporation d/b/a Progress Energy Florida, Inc. in
the form of an Encroachment Agreement dated November 20, 2006.  A copy of the
Encroachment Agreement is attached for your reference. Your attention is especially drawn to
Exhibit “B”, Specific Requirements, paragraph 6 where it is clearly acknowledged that the
HCSD is planning to grant access to Hernando County. This was known by all parties as far
back as 2006.
 
Consistent with the terms and conditions of an agreement between HCSD and Loren E.
Hamm, the HCSD and Mark 425, Ltd., the then owner of the land comprising the Somerset
Bay site, entered into an Access Agreement dated May 19, 2015, which was recorded in O.R.
Book 3231, Page 649 of the public records of Hernando County.  The Access Agreement
granted Mark 425 and its successors and assigns the right to use Explorer Boulevard for access
to and from Northcliffe Boulevard. The access agreement was amended to include Somerset
Lands in 2022. A copy of the Access Agreement is attached for your reference.
 
On November 17, 2015, shortly after Mark 425 and the HCSD entered into the Access
Agreement, Duke Energy, as successor to Progress Energy Florida, Inc., issued to Luke 1248,
Ltd. (Mark 425’s successor in interest) a letter stating it had no objection to the proposed roads



and realignment of roads contemplated as part of the development of lands comprising the
Somerset Bay project site, subject to approval of the final plans thereof (the Letter of No
Objection).  A copy of the Letter of No Objection is attached for your reference. In reliance on
the Letter of No Objection, Mark Taylor of Luke 1248, Ltd. processed and, on October 9,
2018, secured approval from the Hernando County Board of County Commissioners of a C-
PDP Master Plan which contemplated development of the Somerset Bay land.  The project
contemplates mixed uses, an expansion area for the Explorer K-8 and a collector road access
from Northcliffe Boulevard traversing south through the Somerset Bay project.  Attached is a
map/plan showing the design of Explorer Boulevard moving all traffic for the Somerset Bay
project site outside of the Duke Energy easement at a point located near the north boundary of
the HCSD property, and further improvements to the queuing area for Explorer K-8 to avoid
the stacking of vehicles under the transmission lines.  The design also improves many of the
traffic and turning movement conflicts that presently exist at the intersection of Explorer
Boulevard and Northcliffe Boulevard.
 
Hernando County and Somerset Lands entered a development agreement (DA) for the
development of Somerset Bay. This agreement discusses details of the use of Explorer
Boulevard and requires use thereof. Since Somerset nor Acts 88 owns a portion of Explorer
Boulevard, the cooperation of HCSD, as current owner of the parcel, and Hernando County, as
successor owner of the collector road system, is required to accommodate this. HCSD has
expressed a willingness to cooperate in exchange for improved queuing, circulation, and
access to Explorer K-8.
 
Four years after approval of the Somerset Bay project Duke Energy raised an objection to the
use of Explorer Boulevard and reconfiguration of the bus loop for Explorer K-8.  In response
to the Duke Energy concerns, Somerset Land and Acts 88 have made multiple revisions to
eliminate perceived operational conflicts of Duke Energy.  Nothing in the current design of
Somerset Bay or the proposed construction of Explorer Boulevard as a collector road,
interferes with Duke Energy’s easement or the operation and/or maintenance of Duke Energy
power lines.
 
Earlier this year, County staff indicated a willingness to request the HCSD to donate its
Explorer Boulevard land to Hernando County for the County collector road.  The HCSD staff
indicated a willingness to recommend the acquisition, which would significantly improve
existing access and traffic related problems for the County and the HCSD.  It would make
interconnections to other important transportation point for the County.  The portion of the
road donated by the HCSD would still be subject to the Duke Energy easement, and no one
would ever have a reason to interfere with those easement rights. 
 
Recently, however, County staff has wavered on its willingness to pursue the acquisition
request.  There was a concern expressed about possible eminent domain, but that would not be
necessary or appropriate because Duke Energy’s easement rights are not impacted by the
conveyance of Explorer Boulevard from the HCSD to the County.  I am sending this email to
you so that you will have adequate information to advise the County (preferably to move
forward) on this Explorer Boulevard issue with the HCSD.  It is an important issue for the
County, the HCSD, Explorer K-8, my client, and many others in our community.  Your review
appears to be the last part of the review prior to being place on the agenda of the BOCC. My
client, its engineer and I are available if you have questions for any of us or need additional
documents to review.  
 



Sincerely,
 
Darryl
 
 
Darryl W. Johnston, Esq.
Johnston Law Group, P.A.
29 S. Brooksville Avenue
Brooksville, FL 34601
(352) 796-5124
(352) 799-3187 facsimile
dwj@djohnstonlaw.com
 
 
This e-mail is a PRIVATE communication and may be subject to attorney-client and/or work product privileges. It is intended
only for the person(s) to whom this e-mail is addressed.  If you have received this e-mail message or any attachment in error,
please do not read, copy, or use it, and do not disclose it to others.  Please notify the sender of the delivery error immediately
by replying to this e-mail and then permanently delete the original message and attachments, if any, from your system
without making a copy.  Delivery of this e-mail to any person other than the intended recipient(s) is not intended in any way
to waive the privileges or confidentiality.
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(1993) Stipulated Final Judgement / Order of Taking, as more fully set forth in
the document recorded in Official Records Book 933, Page 347, of the Public
Records of Hernando County, Florida.

(1995) Stipulated Final Judgment, as more fully set forth in the document
recorded in Official Records Book 1025, Page 1988, of the Public Records of
Hernando County, Florida.

(2006) Encroachment Agreement between
Florida Power Corporation d/b/a Progress Energy
Florida, Inc., a Florida corporation to Hernando
County School Board, as more fully set forth in
the document recorded in Official Records Book
2479, Page 1084, of the Public Records of
Hernando County, Florida.
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