Recording of notice of lis pendens
Number: AGO 93-77

Date: September 25, 1995

Subject:
Recording of notice of lis pendens

Mr. Herbert Elliott

City Attorney

City of Tarpon Springs

Post Office Box 1575

Tarpon Springs, Florida 34286-1575

RE: LOCAL GOVERNMENT CODE ENFORCEMENT BCARDS--MUNICIPALITIES--LIS
PENDENS--recording of notice of lis pendens bars foreclosure of code enforcement lien
recorded after recording of notice of Iis pendens. s, 4823 F 5

Dear Mr. Elhott:
You ask substantially the following question:

Does notice of lis pendens, recorded pursuant to s. 48.23, F.S., prior to 2 code enforcement
board lien recorded pursuant to Ch. 162, F.5., operate to bar the foreciosure of the code
enforcement lien where the proceeding for which notice of lis pendens was recorded has been
prosecuted to judicial sale and the property scld to a good taith purchaser?

In sum:

the recording of a notice of lis pendens pursuantto s. 48 23, F 5., bars the foreclosure of a code
enforcement lien recorded after the notice of lis pendens where the proceeding for which notice
of lis pendens was recorded has been prosecuted to judicial sale and the property sold to a good
faith purchaser,

Chapter 162, F.S., the Local Government Code Enforcement Boards Act, seeks to provide "an
equitable, expeditious, effective, and inexpensive method of enforcing any codes and ordinances
in force in counties and municipalities, where a pending or repeated violation continues to
exist."[1] Local governments are authorized to create one or more code enforcement boards
which may, among other things, impose administrative fines.{2]

Section 162.09(3), F.S., provides that a certified copy of the order imposing a fine recorded in
the public records shall constitute a lien against the land on which the violation exists. The Act
does not provide for the priority of such lien. You note, however, that the Second District Court of
Appeal struck down a county ordinance that provided that a code enforcement ien was superior
o other existing liens.[3]



The doctrine of "lis pendens” has been generally defined as the junisdiction, power or control that
courts acquire over property that is involved in a suit pending the continuance of the action and
untif final judgment in such action {4] The purpose of notice of lis pendens is to warn all persons
that title to the property is in litigation and that they are in danger of being bound by an adverse
Judgment.[5]

Section 48.23(1){(a), F.S., provides that no action in any of the state or federal courts in this state
operates as a lis pendens on any real or personal property until 38 notice of the commencement
of the action is recorded in the office of the clerk of circuit court of the county where the property
is located. Such notice must contain the names of the parties, the time the action was instituted.
the name of the court in which it is pending. a description of the property involved or affected,
and a statement of the relief sought as to the property. Section 48.23{1)(b}, F.S., provides:

“The filing for record of such notice of lis pendens shall constitute a bar to the enforcement
against the property described in said notice of lis pendens of all inferests. except for interests of
persons in possession, or easements in use and liens including but not limited to federal tax
liens and levies, unrecorded at the time of filing for record such notice of lis pendens unless the
holder of such unrecorded interest or lien shall intervenc in such proceedings wathin 20 days
after the filing and recording of said notice of lis pendens. If the holder of any such unrecorded
interest or ien does not intervene in the proceedings and if such proceedings are prosecuted to
a judicial sale of the property described in said notice of lis pendens, the said property shall be
forever discharged from all such unrecorded interests and liens. In the event said notice of lis
pendens is discharged by order of the court, the same shall not in any way affect the validity of
any unrecorded interest or lien."{6] (e.s)

Thus, the statute imposes a bar against the enforcement against the property described in the
notice of lis pendens of liens unrecorded at the time of the filing of the notice of iis pendens.
Moreover, the statute specifically provides that if the proceedings are prosecuted to a judicial
sale of the property described in the lis pendens notice, the property is forever discharged from
"all such unrecorded interests and liens.” The term "such” has generally been defined as
referring back to and identifying something previously described or specified.[7] Thus, the phrase
“all such unrecorded interests and liens” (e.5.) would appear ta refer to the antecedent
description of interests and liens, i.c.. those liens that were unrecorded at the time of the filing of
the notice of lis pendens.

Your inquiry concerns a code enforcement lien recorded after the filing of the notice of lis
pendens, Thus, s. 48.23, F.S., would appear to bar the enforcement of such jien against the
property described in the notice of lis pendens unless the city, as holder of the unrecorded lien,
intervenes within 20 days after the filing and recording of the notice of lis pendens or the notice
of lis pendens is discharged by order of the court.[8] If the proceedings are prosecuted 10 judicial
sale of the property described in the notice of lis pendens. such property would be discharged
from liens unrecorded at the time of filing.

Sincerely,

Robert A. Butterworth
Attorney Generai



1] Section 162.02, F.S.

[2] Sees. 162.05, F.S., providing for the organization of such boards; and s. 162.09, F.S,,
authorizing the imposition of administrative fines by an enforcement board upon notification by
the code inspector that an order of the board has not been complied with by the set time or upon
finding that a repeat violation has been committed.

(3] Sarasota County v. Andrews, 573 S0.2d 113 (2 D.C.A. Fla.. 1991}

[4] See De Pass v. Chitty, 105 So. 148 (Fla. 1925); Marchand v DeSoto Mortgage Company.,
149 So.2d 357 (2 D.C.A. Fla., 1963). And see 35 Fla. Jur.2d Lis pendenss. 1.

{5] See Ross v. Breder, 528 S0.2d 64 (3 D.C.A. Fla., 1988); Berkley Multo-Units, Inc. v. Linder,
464 So.2d 1356 (4 D.C.A. Fla.. 1985) (purpose of lis pendens is to alert creditors, prospective
purchasers and others that title to property 1s involved in litigation).

[6] Sees. 48.23(2), F.5., which provides that the notice of lis pendens is not effectual beyond
one year from the commencement of the action uniess the relief sought is disclosed by the initial
pleading to be founded on a duly recorded instrument or on a lien claimed under Part |, Ch. 713,
F.S., against the property involved, except when the court extends the time on reasonable notice
and for good cause.

{7] See Webster's Third New International Dictionary Such p 2283 (unabridged ed. 1981)
{having a quality already or just specified, used to avoid repetition); 83 C 1.S. Such p. 771,

[8] As noted supra, s. 48.23(2), F.S.. provides that a notice of lis pendens is not effectual beyond
one year from the commencement of the action unless the refief is founded on a duly recorded
instrument or lien claimed under Part [. Ch. 713 or the court extends the time on reasonable
notice and for good cause. Section 48.23(4), F.S., states that the period of time mentioned
above does not include the period of pendency of any action in an appellate court.
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County Liens on 9653 Horizon Drive, Spring Hill, Florida 34608

Kyle Benda <KBenda@co.hernando.fl.us> Thu, Jan 6, 2022 at 11:43 AM
To: "jamesaboyko@gmail.com” <jamesaboyko@gmail.com>
Cc: Pamela Hare <PHare@hernandocounty.us>

Hello Mr. Boyko,

| have had a chance to review your letter dated December 21, 2021 and its attachments. In response, | think that you are
correct that the holding of Ober v. Town of Fort Lauderdale-By-The-Sea applies to the two County liens because the liens
were not created nor recorded until after the Final Judgment in the foreclosure case. Now that the property has been sold
at a judicial sale, those liens cannot be enforced.

I am working with our Code Enforcement Department to have two release of liens prepared, which will then be provided to
the Board of County Commissioners for the Chairman’s signature before recording the releases. If you have any
guestions in the meantime, please let me know.

Best,

KYLE J. BENDA
Assistant County Atiorney

=y

kbenda@hernandocounty.us

A 20 N Main S, Suite 462, Brookaviie, FL 34601285
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JAMES A. BOYKO
Attorney at Law
(727) 967-2942 (T) (727) 222-3403 (F)
‘ jamesaboyko@gmail.com
6545 Ridge Rd., Suite 3 2225 Claremont Lane
Port Richey, F1. 34668 Spring Hill, FL 34609

Decemljer 21,2021

Jon A. J‘puben, Hernando County Attorney
20 N. Main St.
Brooksville, FL 34601

Re: Imp“roper County liens on property located at 9653 Horizon Dr., Spring Hill, FL. 34608

Dear Mr. Coller:

I have the privilege of representing BOK, LLC which is a self directed [RA that [ also am the
sole owner of. This letter is to request the removal of two County liens recorded on the above
property after recording of a mortgage foreclosure lis pendens but before issuance of a certificate
of title. I contacted code enforcement and was told to contact your office.

BOK, LLC acquired the property on July 9, 2019 through purchase at a foreclosure auction as
shown on the Certificate of Title attached as exhibit “A”. The property was subsequently sold to
Jerry LeF Carroll by warranty deed dated July 11, 2019 as shown on the attached exhibit “B”.
The original Lis Pendens was recorded on April 23, 2018 as shown on the attached exhibit “C”.
The twol liens in question were both subsequently recorded on July 2, 2019 as shown on the
attached exhibit “D” after the date of recording of the lis pendens and before the issuance of the
certificate of title.

The lienis were discharged in the foreclosure action and should be cancelled or discharged to be
of no effect. This is in accordance with Florida law, specifically s. 48.23(1)(d) which states, in
pertinent part:

Except for the interest of persons in possession or easements of use, the recording of such notice
of lis pendens, provided that during the pendency of the proceeding it has not expired pursuant to
subsection (2) or been withdrawn or discharged, constitutes a bar to the enforcement against the
property|described in the notice of all interests and liens, including, but not limited to, federal tax
liens and levies, unrecorded at the time of recording the notice unless the holder of any such
unrecorded interest or lien moves to intervene in such proceedings within 30 days after the
recording of the notice and the court ultimately grants the motion. If the holder of any such
unrecorded interest or lien does not intervene in the proceedings and if such proceedings are
prosecuted to a judicial sale of the property described in the notice, the property shall be forever



discharged from all such unrecorded interests and liens.

This is consistent with the case of Ober v. Town of Fort Laurderdale-By-The-Sea , 218 So. 3d
952 ( Fla. 4" DCA 2017). Moreover the Florida Supreme Court in the case of City of Palm Bay
v. Wells Fargo Bank, NA , 114 So. 3d 924 (Fla. 2013) held that a municipal ordinance may not
establish a super priority status for municipal code enforcement liens. I have attached those cases
for your review. Accordingly I respectfully request your office direct that the liens be
withdrawn, voided or cancelled. BOK, LL.C gave a warranty deed to the property to the current
owner and have assured him that BOK, LLC will clear the title to the property. I have not found
any authority that indicates that the liens are valid and should be paid. If they are valid liens then
1 will see to it that they are paid. I am open to any well-reasoned authority that runs counter to
my analysis. The current owner is understandably anxious to see this matter resolved therefore 1
respectfully request your response within thirty days of the date of this letter or I see little
alternative to commence a quiet title action which unfertunately will involve court costs and
attorneys fees. Both the buyer and I are residents of Hernando County and BOK, LLC has its’
situs in Hernando County and we all feel our counties’ resources would be better utilized in
something other than defending a quiet title action where there is no apparent legal or factual
basis for asserting the validity of the liens in this circumstance.

Many tﬁanks for your assistance.

Sincerel&,

es Al Bbyk

Attohgat L

R

Jab/jb

encl
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PUBLIC NUISANCE ABATEMENT
SPECIAL ASSESSMENT LIEN

+0f Recording Use Only Above Line-

This Public Nuisance Abatement Special Assessment Lien is hereby created, established and levied as of the thirty-
first (31%) day following the date set forth below, having been brought before and acted upon by the Board of County
Commissioners of Hernando County, a political subdivision of the State of Florida, whose address is 20 N. Main Street,
Brooksville, FL 34601, pursuant to the Hernando County Code of Ordinances, Chapter 15, Article V, Sec. 15-161 thru 15-
168, and Chapters 125 and 162, Florida Statutes:

WHEREAS, County has determined that a public nuisance, as defined by Hernando County Code Sec.15-163,
existed on the subject property legally described below; and,

WHEREAS, County has caused said public nuisance to be abated at County direction at a cost of $470.00.

WHEREAS, Hernando County Code Sec. 15-166 provides for the creation, establishment and levy of a lien in the

amount of such expenditure against the property specially benefited, and the subject property described herein has been
determined as having been specially benefited.

NOW THEREFORE, IT iS HEREBY ORDERED, upon this matter coming before the Hernando County Board of
County Commissioners and in consideration of the expenditures by County from its governmental funds heretofore made
to specially benefit the subject property described herein, there is hereby created, established and levied by operation of
law, running from the thirty-first (31%!) day from the date set forth below, a lien upon the following described real property
situated and lying in Hernando County, Florida, to wit:

9653 HORIZON DRIVE, HERNANDO COUNTY, Key 265037
SPRING HILL UNIT 7 BLK 377 LOT 10 OR 319 PG 821
WORK ORDER 82, CASE 337228, LIEN 339825, OVERGROWN LOT

Owner's name: AMPARO PASTOR
Mailing address: 8269 SW 157TH PL MIAMI FL 33193-5245

Said lien may be foreclosed by County pursuant to Hernando County Code Sec. 15-166 and in accordance with
the procedure set forth in general law, or may be enforced in any other manner allowed by law.

Said lien shall bear interest at the rate of ten percent (10%) per annum from the date hereof until paid in full.

IN WITNESS WHEREOF, Hernando County has set its hand and seal this%ay of N'\(l\f , 2019.
I;gl;‘NAlggl?) '(‘:EOUNTY BOARD OF COUNTY STATE OF FLORIDA
S ; : COUNTY OF HERNANDO
L = - 2 The forﬁgx\ing instrument was acknowledged before me on
Jeff Holcomb, Chairman this _\ day of __ N\ (1N , 2019, by
g, Jeff Holcomb, Chairman of the'Hernando County Board of
3\'3(;““?1 ‘C‘?%”'//,,' County Commissioners, who is personally known to me or
S 8, % Who has produced as identification.
A 4
'« 0 .
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Z
§ignawm of person taking acknowledgment)
=
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e
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5

s, JEF
Approved\{fr Foym and Legal Sufﬂc!encv:"f;;‘;;ﬁ;g.....-;;f« ) J/\HST/A)F DNe

&
GOUR W™ (Name typed, printed or stamped)

KAt
L Dmﬂ\lj

{Title or Rank)

s
5

)

By:

Cou ttorney's Office

J . KRISTINE DALE
SEUNEL Notary Public - State of Florida

55 3%5 Commision ¥ GG 268324
¥ RAS My Comm. Expires Feb 5, 2023
Bonded through National Notary Assn.

Prepared By & Return To: Hemando County Code Enforcement, 789 Providence Bivd., Brooksville, FL. 34601
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PUBLIC NUISANCE ABATEMENT
SPECIAL ASSESSMENT LIEN

-For Recarding Use Only Above Line-

This Public Nuisance Abatement Special Assessment Lien is hereby created, established and levied as of the thirty-
first (31¢t) day following the date set forth below, having been brought before and acted upon by the Board of County
Commissioners of Hernando County, a political subdivision of the State of Florida, whose address is 20 N. Main Street,
Brooksville, FL. 34601, pursuant to the Hernando County Code of Ordinances, Chapter 15, Article V, Sec. 15-161 thru 15-
168, and Chapters 125 and 162, Florida Statutes:

WHEREAS, County has determined that a public nuisance, as defined by Hernando County Code Sec.15-163,
existed on the subject property legally described below; and,

WHEREAS, County has caused said public nuisance 1o be abated at County direction at a cost of $3,680.86.

WHEREAS, Hernando County Code Sec. 15-166 provides for the creation, establishment and levy of a lien in the
amount of such expenditure against the property specially benefited, and the subject property described herein has been
determined as having been specially benefited.

NOW THEREFORE, IT IS HEREBY ORDERED, upon this matter coming before the Hernando County Board of
County Commissioners and in consideration of the expenditures by County from its governmental funds heretofore made
to specially benefit the subject property described herein, there is hereby created, established and levied by operation of
law, running from the thirty-first (31¢) day from the date set forth below, a lien upon the following described real property
situated and lying in Hernando County, Florida, to wit:

9653 HORIZON DRIVE, HERNANDO COUNTY, Key 265037
SPRING HILL UNIT 7 BLK 377 LOT 10 OR 319 PG 821
WORK ORDER 79, CASE 337330, LIEN 339832, TRASH AND DEBRIS

Owner's name: AMPARO PASTOR
Mailing address: 8269 SW 157TH PL MIAMI FL 33193-5245

Said lien may be foreclosed by County pursuant to Hernando County Code Sec. 15-166 and in accordance with
the procedure set forth in general law, or may be enforced in any other manner allowed by law.

Said lien shall bear interest at the rate of ten percent (10%) per annum from the date hereof until paid in full.
IN WITNESS WHEREOF, Hernando County has set its hand and seal thisﬂ.\day of N\O\l , 2019.
l

HERNANDO COUNTY BOARD OF COUNTY

STATE OF FLORIDA
COMISSSIONERS \& / COUNTY OF HERNANDO

- The foregaqing instrument was acknowledged before me on
Jeff Holcomb, Chairman this _| gi\ day of __(\\ON , 2019, by
\\\\\\mﬂmlm, Jeff Holcomb, Chairman of the/Hernando County Board of
cP',.---- . %4:5, County Commissioners, who is personally known to me or

A oz “4who has produced as identification.

AN U (hl

3] ignature of person taking acknowledgmant)

(
I
I
I""
W

,ma

)%:. "‘.Q \\
Approved lfor Eprm and Legal Sufficiency: - '.:,’,"0""‘;;5« e & IE b@bﬁ
'“"lll!!‘\“‘“ (Name typed, printed or stampad)
By:
y: & N DTh2Y
County\Attorney's Office (TtleorRank)  \_/J

,(F KRISTINE DALE
2 “af:  Notary Public - State of Florida
X £ Commission # GG 268324

" orn. My Comm. Expires Feb §, 2023
Bonded through National Notary Assn,

Prepared By & Retum To: Hemando County Code Enforcement, 789 Providence Bivd., Brooksville, FL 34601
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